


ADVERSE POSSESSION. 

1. Where a part owner of a slave has possession, claiming only an undi- 
vided half interest, and acknowledging the title of the other part 
owner to the other half, his possession is not adverse, although “ he 
refused to deliver the possession to any one until his portion should 
be allotted to him.”—~Cotten v. Thompson, 671 

2. If noclaim or suggestion for improvements is made by the pleadings, 
(Clay’s Digest, p. 820, § 47) the defendant cannot complain, on er- 
ror, of the action of tbe court in refusing to allow him to offer evi- 
dence of the value of his improvements.—Stephens v. Westwood, 716 


See Statute or Fravups, 1. 


AGENCY. 
1. A receiving and forwarding merchant cannot, unless under some spe- 
cial contract, custom, or usage of trade, forward cotton to a port 
without instructions from his principal, and direct its delivery on 
arrival to a commission merchant.—Love & Co. v. Davis, 835 
2. Although an agent to make a tender cannot delegate his authority to 
another, yet he may make the tender by letter seut by the hands of 
another.—Couthway v. Berghaus, 898 
8. Warehouse-men may maintain assumpsit for cotton ‘‘shipped by them 
as warehouse-men only,” and not delivered to consignees, provided 
the contract was made with them personally.—Fry v. Carter & 
Howell, 479 


AMENDMENT. 

1, A case will not be remanded that the bill may be amended, when the 
amendment would make a different case from that stated in the bill. 
—Crabb’s Adm’r v. Thomas, 212 

2. The court has a discretion, under the Code, toallow an amendment of 
the complaint by the addition of another count, even after the jury 
has been instructed.—Prater v. Miller, 820 

8. The defendant in a writ of ad quod damnum, sued out by the lessee 
of the City Water Works of Mobile, can only be taxed with the costs 
of the appeal, and the attendance of witnesses; but if the court 
renders judgment against him for the costs of the whole proceeding, 
and he takes an appeal to the Supreme Court, the proper amend- 
ment will there be made at his costs.—Burden v. Stein, 456 

4. An error in the imposition of costs, being amendable in the primary 
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court, will be amended in the Supreme Court at the cost of the appel- 
lant.—Commissioners’ Court of Russell v. Tarver, 489 
6. An error of the clerk, in introducing in the judgment entry the name 
of a stranger as guardian of the plaintiff, may be amended by ref- 
erence to the declaration on file, in which plaintiff declared in his 
own name without the intervention of a next friend or guardian ; 
and it therefore will be amended on error or appeal, at the costs of 
the appellant.—-Kennedy & Merritt v. Young, 568 
6. When a judgment entry is amended nunc pro tunc during the pen- 
dency of a writ of error, and the amendment brought up on certio. 
rari previously sued out, the amended judgment is properly before 
the court.—Cunningham v. Fontaine, 644 


APPEALS AND WRITS OF ERROR. 


1. The actions of the primary courts on applications for continuances, is 
matter of discretion, and not revisable on error or appeal —Starr v. 
The State, 49 
2. Affidavits cannot be received in the Supreme Court, to contradict the 
certificate of a probate judge, as to the time when an appeal was 
taken from his decision ; but when the officer only certifies that an 
appeal was taken on a specified day, and ‘‘ that A. E. is the security 
of said appellant for the costs of said appeal,” affidavits may De re- 
ceived to show that the security was not given at the time when the 
appeal was taken ; and when such affidavits are filed, a special cér- 
tiorari will be awarded, on motion, requiring the probate judge to 
certify the time when the security was executed and lodged in his 
office. —Carey v. McDougald’s Adm’r, 109 
8. Security for the costs of an appeal cannot be taken in the Supreme 
Court ; if the security is not given in the primary court, the appeal 
will be dismissed. 109 
4. A decision of the Supreme Court is conclusive when the case in which 
jt was rendered is brought back a second time on appeal.—Bryan & _ 


Wife v. Weems, ex’r &c.; 195 
5. Arule which has become settled law, is binding on the courts, and 
should be followed.—Martin’s Executrix v. Martin, 201 


6. A case will not be remanded that the bill may be amended, when the 
amendment would make a different case from that stated in the bill. 
<Crabb’s Adm’r v. Thomas, 212 

7. A judgment of the Circuit Court, rendered on an award, affirmed on 
error, because the record did not affirmatively show that the award 

~ ‘was obnoxious to the objections urged -against.— Waring & Co. v. Gil- 
bert & Bro., 295 

8. When the appellees are infants, who sued by their next friend, the 
appeal bond (§ 3018) should be made payable to them, and not 'to 
their next friend.—Cooper v. Maclin’s Heirs, 298 

9. The failure on the part of the appellant to apply for a citation to the 
appellee, does not affect the validity of the appeal ; the appellee 

‘may avoid delay by appearing. 298 

10. One surety to an appeal bond (§ 8041) is sufficient. 298 

11. Am appeal will not be dismissed because the record shows'that a writ 
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APPEALS AND WRITS OF ERROR—conrinvep. 
of error was sued out on the judgment, when it does not appear 
that any transcript was filed at the term to which the writ was re- 
turnable, and the judgment has not been «affirmed. 

12. Plaintiffs in attachment having assigned for error the several rulings 
of the court shown by the bill of exceptions in the admission and 
exclusion of evidence on the trial, while the judgment ‘entry (only 
‘eciting that the garnishee answered orally denying all indebtedness 
to the defendant in attachment, and that it was therefore ordered by 
the court that he be discharged) excluded the idea that there Was 
any trial, or that the garnishee’s answer was even controverted, the 

judgment was affirmed, and the rulings of the court set out in the 
bill of exceptions were not considered.—Marriott & Hardesty v. 
Lewis, 

18. If the names of the sureties for the costs of the appeal are shown by 
the record, although not mentioned in the clerk’s certificate, it is 
sufficient.—Hall & Wife v. Wallace. 

14. When a case is submitted to the decision of the judge without the 
intervention of a jury, his judgment on the law of the case is revisa- 
ble on appeal.—Shaw v. Beers, 

15. If the defendant was present, and objected to the action of the jury 
‘because he was not duly notified of the time when the jury was to 
assemble,” his objection cannot avail, on error or appeal, unless he 
affirmatively shows that the notice given him was too short to enable 
him to prepare for the protection of his interest.—Burden v. Stein, 

16. When the decision of a cause pending in the Probate Court is suspen- 
ded, by consent of parties, until the opinion of the Supreme Court 
in another cause therein pending between the same parties can be 
had, if a judgment is afterwards rendered in which itis recited that 
the opinion had been received, it will be intended, on error or ap- 
peal, that the decision of the probate judge was rendered in open 
court, in the presence of the parties or their counsel. 

17. When a transcript is filed after the third day of the term, but before 
motion to affirm on certificate, the motion to affirm comes too late. 
Pearsall v. McCartney, 

18, Plaintiff in detinue, having recovered only one of the slaves sued for, 
excepted to the rulings of the court against him, and took an appeal, 
but afterwards coerced satisfaction of the judgment ; this fact hav- 
ing been brought to the knowledge of the appellate court by affida- 
vits, he was required to make restitution by the next term of the court; 
and now, having failed to comply with this order, his appeal was dis- 
missed.—Earle, adm’r, v. Reid, 

19. When no swpersedeas bond, nor security for the costs of the appeal, 
is given, the cause will be stricken from the docket on motion, al- 
‘though the clerk certifies that ‘no bond was required because all costs 
have been paid.””—King & Owen v. McCann, 

20. An error in the imposition of costs, being amendable in the primary 
court, will be amended in the Supreme Court at the costs of the ap- 
pellant.—Commmissioners’ Court of Russell v. Tarver, 

21. When an appeal is taken by “ the solicitor of the complainants,” some 

of whom were infants suing by their next friend, the appeal is not 
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valid so far as the infants are concerned ; but as to the adult com- 
plainants, the authority of their solicitor will be presumed.—Riddle 
v. Hanna, 484 
22. A bond for security for the costs of an appeal is not necessary; a 
simple acknowledgment in writing is sufficient, unless the appeal is 
intended to operate as a supersedeas. 484 
28. An appellant who has enforced and received satisfaction of the decree, 
will not be allowed to assign errors, until he has done what is neceg- 
sary to place the appellee in statu quo. 484 
24. The appellee cannot insist on error in the ruling of the court below, 
allowing an amendment, when the ruling is not covered by the assign- 
ments of error.—Russell v. Desplous, 614 
25. An appeal bond does not require the written approval of the clerk en- 
dorsed on it: it is a sufficient approval in fact if the officer to whom 
the duty is entrusted signifies his assent by receiving it.—Williams v. 
McConico, 538 
26. In this case, the appellant producing satisfactory evidence to raise the 
presumption that*his bond was accepted by the probate judge at the 
time the appeal was taken, although the written endorsement on the 
bond referred its approval to a subsequent day, a special certiorari 
was awarded, on motion, requiring the probate judge to certify the 
time when he accepted and received the bond, without reference to 
his written endorsement. 538 
27. Ifthe defendant, after an irregular decree pro confesso has been en- 
tered against him, appears by solicitor, and makes motions in the 
cause, without objecting to the irregularities in the decree, he will be 
held to have waived them, and cannot take advantage of them on er- 
ror.——Bank of St. Marys v. St. John, Powers & Co., 566 
28. When a cause is submitted at a regular term of the court, and held 
under advisement until vacation on request of defendant’s solicitor, 
the defendant cannot complain on error that the chancellor rendered 
his decree in vacation. 566 
29. When a judgment entry is amended nune pro tunc during the pen- 
dency of a writ of error, and the amendment brought up on certio- 
rari previously sued out, the amended judgment is properly before 
the court.—Cunningham v. Fontaine, 644 
80. Under the Cude (§ 1888) an appeal does not lie to the Supreme Court, 
on an order of the Probate Court for the sale of real estate belonging 
to a decedent.—Devany’s Heirs v. Devany’s Adm’rs, 722 


ARBITRATION AND AWARD. 

1. A. judgment of the Circuit Court, rendered on an award, affirmed on 
error, because the record did not affirmatively show that the award 
was obnoxious to the objections urged against it.—Waring & Co. v. 
Gilbert & Bro., 295 

2. A chancery suit for the abatement of a livery stable as a nuisance was 
referred to arbitration by order of the court, and it was ordered that 
complainant’s bill should be dismissed if she did not comply with the 
conditions of the award by the next term of the court. The arbitra- 
tors having awarded an exchange of lots between the parties, and 
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ARBITRATION AND AWARD-—-continuep. 
the payment by complainant of the estimated difference in the value 
of the lots, and the complainant having failed to comply with the 
award, her bill was afterwards dismissed: Held, that the award was 
not final until the parties had performed, or offered to perform, the 
acts required to be done by them respectively ; and therefore, a plea 
to an action on the injunction bond must aver performance, or a read- 
iness to perform, on the part of the pleader.— Jessee v. Cater, 861 


ASSIGNMENT. 
1. A person who has obtained a judgment in his own name, and promised 
in writing to pay a specified sum out of its proceeds, when collected, 
to another, is bound to use due diligence in the collection of it; and 
if only the sum specified is collected, the promisee has a preference 
right to it.—Gliddon v. McKinstry, 246 
2, Where several notes, taken for the purchase money of land, are assigned 
at different times, the assignment of each is, pro tanto, an assignment 
of the vendor’s lien, unless expressly waived, and the liens of the sev- 
eral assignees are to be preferred according to the priority of their as- 
signments, without reference to the maturity of the notes.—Griggsby 
‘y. Hair, 827 
3. An assignment of a note without recourse by the vendor, amounts to an 
abandonment of the lien; but whether or not the parties intended to 
abandon the lien, is a matter of fact to be gathered from the evidence 
and the nature of the transaction. 827 
4, When a policy of insurance is assigned after a loss has accrued, the. as- 
signee may maintain an action on it in his own name, either under the 
act of 1828 (Clay’s Digest, p. 383), or under the Code (§ 2129), al- 
though it contains the usual stipulation against assignment.——Perry v. 
Merchants’ Insurance Company, 355 





.5, The assignee’s right to sue is not affected by a stipulation in the policy 


for its renewal, if it had expired without renewal before the assign- 

ment, and the right of renewal was gone with the partial destruc- 

tion of the property. 355 
6. An assignment of “ull the loss or damage which accrued under the 

policy prior to” a specified day, passes the whole interest in the policy 

to the assignee, when it is shown that the loss had accrued, and the 

policy expired, before that day. 355 


ASSUMPSIT. 


1. After a recovery in trespass to try titles, trespass for the mesne profits 
accruing after the rendition of the judgment and before the execution 
of the writ of possession, lies against the defendant in the first action, 
or against any one coming into possession under him; but if the ten- 
ant, in such case, comes into possession under an express promise to 
pay rent to the defendant, the plaintiff cannot maintain assumpsit 
for use and occupation against him.—Shumake v. Nelms’ Adm’r, 126 
2. In assumpsit on a collateral guaranty, no recovery can be had 
on the common counts; and a special count, which does not set 
out the terms of the contract between the guarantee and the principal 
debtor, is fatally defective on demurrer.—Walker v. Forbes, 139 














‘740 INDEX. 


ASSUMPSIT—continvED. 

3. A recovery cannot be had upon an entire contract for the building of a 
house, withqut averring and proving performance; but where the em- 
ployer discharges the workman on discovering a violation of the con- 
tract on his part, telling him to make out his bill for the work done, 
and promising to pay it to get rid of him, and the workman accord- 
ingly presents his account and quits the service, this is a mutual re- 
scission of the contract ; and if the work is used by the employer, and 
is of any value to him, the workman may recover its value 6n @ guan- 
tum meruit.—Kirkland v. Oates, 466 

4. Warehouse-men may maintain assumpsit for cotton ‘‘ shipped by them 
as warehouse-men only,’ and not delivered to the consignees, pro- 
vided the contract was made with them personally.—Fry v. Carter & 
Howell, 479 

5. In assumpsit on a promissory note, if the defendant, after appearance, 
withdraws his plea, the court may render judgment for the amount of 
the note and interest thereon, without regard to the amount of dam- 
ages laid in the declaration._-Kennedy & Merritt v. Young, 568 

6. A railroad company, of which both plaintiff and defendant were direc- 
tors, transferred to the former, by resolution of the board of directors, 

@ quarter’s pay due from the Postoffice Department on a contract for 
earrying the mail, (which contract was in defendant’s name,) as col- 
lateral security for his endorsement of a note for ‘the benefit of the 
company, which he subsequently paid; and afterwards, by another 
resolution, transferred the same quarter’s pay to defendant for the 
purpose of paying other debts, which defendant accordingly paid: 
Heid, that the plaintiff might maintain assumpsit for money had and 
received against the defendant, to the amount paid on the note.— 
Sherrod’s Ex’rs v. Hampton, 652 
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ATTACHMENT. 


1, The note-holders of a foreign banking corporation, which has suspended 
payment and become insolvent, may, without first obtaining a judg- 
ment at law, proceed in equity against the bank, its directors, stock- 
holders, and agents; charging them with fraud and misapplication of 
the assets, and seeking a discovery and account. Asagainst the bank, 
if the bill is verified by affidavit, and alleges that the bank is located 
in another State, and has property and choses in action in this State, 
it may also be sustained under the attachment law of 1846; and if it 
further alleges that the notes were issued and put in circulation in 
this State by the president, who is charged to be the principal stock- 
holder and a non-resident, it is also well filed against him under that 
act.—Bank of St. Marys, Winter, et al., v. St. John, Powers & Co., 
and Henley, 566 

2. When a bill in equity is filed, under the attachment law of 1846, against 
a debtor who is alleged to be a non-resident, the defendant cannot deny 
his non-residence. 566 

8. Stock in a plank-road company is a chose in action, which may be sub- 

jected in equity under the attachment law of 1846, 566 








466 


179 











INDEX, "Al 





BAIL. 

1. When a non-resident is arrested under a bail writ, and compelled to give 
bond to keep out. of jail, mandomus from the Supreme Court does 
not lie to compel the Circuit Court, on its refusal, to discharge the 
bail.—Ez parte Small, 

2. An affidavit, made by a debtor in custody under bail process, “ that he 
has no moneys, estate, or effects, real or personal, in possession or in 
expectancy, within the State of Alabama, subject to levy and sale by 
execution,” without adding ‘‘ whereby to satisfy the debt,’-—was not 
sufficient to warrant his discharge under the act of 1889 (Clay’s Dig., 
p. 71, § 3), but it is sufficient under the Code (§ 2182).—Goldsmith, 
Forcheimer & Co. v. Lang, 

8. Proceedings instituted by a debtor (who was in custody under bail 
process sued out before the Code went into operation, but was surren- 
dered by his bail after that time,) to obtain his discharge, must con- 
form to the provisions of the Code. 


BANKS AND BANKING. 

1, The note-holders of a foreign banking corporation, which has suspended 
payment and become insolvent, may, without first obtaining a judg- 
ment at law, proceed in equity against the bank, its directors, stock- 
holders, and agents; charging them with fraud and misapplication of 
the assets, and seeking a discovery and account. Such a bill may be 
maintained under the general powers and jurisdiction of the court, 
which regards the capital stock of the company, and all its assets, as a 
trust fund for the payment of its creditors, and the directors, stock- 
holders and agents as trustees.—Bank of St. Marys, Winter, et al., v. 
St. John, Powers & Co., and Henley, 

2. As against the bank, if the bill is verified by affidavit, and alleges that 
the bank is located in another State and has property and choses in 
action in this State, it may also be sustained under the attachment 
law of 1846; andif it further alleges that the notes were issued and 
putin circulation in this State by the president, who is charged to 
be the principal stockholder and a non-resident, it is also well filed 
against him under that act. 

8. If the president of a foreign bank is required by its charter to be a 
resident of the State in which it is located, he cannot, when sued by 
its creditors here, be heard to deny the character in which he held 
himself out to the world, nor aver that he was not qualified to hold 
that office by reason of his residence in this State. 

4, The surrender to a bank agent of its notes, and the acceptance from 
him of his draft on a third person, is but the substitution of one se- 
curity for another, and does not extinguish the original liability on 
the notes, unless the draft is drawn in good faith, and accepted as an 
absolute payment and discharge of the notes ; and even if it was, 
through the fraud of the agent, accepted as an absolute payment, 
the fraud would prevent it from so operating. 

5. If a bank ailows its stockholders to withdraw its funds to the amount 
of their subscriptions, and to use them, without security, in their 
private business, such conduct is a fraud on its creditors, which 
renders the direotors liable in equity for the amount so withdrawn, 
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BANKS AND BANKING—continvuep. TERE 
and each agent who participated in the fraud individually responsi; © 
ble for the amount traced to his hands and all profits made from its 
use. 566 

6. An officer or stockholder of a foreign banking corporation, who issues 
and puts in circulation in this State its notes, is individually liable © 
for their payment.—Clay’s Dig., p. 138, § 3. - 566 

7. If a bank, on the eve of insolvency, having uotes out which it cannot 
redeem, anda large claim on a solvent stockholder for money lent, 
extends his debt by taking his notes, payable at two and three years, 
with its president as soie surety,--this is a fraud on its creditors, 
and they may proceed in equity directly against such debtor, with- 
outa judgment at law or process of garnishment. 566 

8. When defendants are held liable on the original bank notes held by 
complainants, they are liable only for the amount of the bills and 
interest, and not for statutory damages on a draft which was sub- 
stituted for the notes, and was protested for non-payment. 566 


BONDS AND COVENANTS. 


1. In an action on a detinue bond, a recovery may be had (under a special 
allegation) for the value of the hire of the property during the whole 
time the defendant was deprived of its use, although, after he had 
failed to give the statutory bond, the property was delivered to the 
plaintiff upon his execution of a second bond for its forthcoming, as 
provided by the statute.—Hudson v. Young, 376 

2. Where the payment of money, secured by a penal bond, is made to de- 
pend on the performance of a condition precedent, an action cannot 
be maintained on the bond until the condition has been fully per- 
formed.—Rives v. Baptiste, 882 

8. The doctrine in relation to partial performance of mutual covenants 
which go to a part only of the consideration on both sides, where the 
part unperformed can be compensated in damages, (Boone v. Eyre, 1 
H. Bla. 273, n. a,) has no application to the case of a penal bond for 
the payment of money on the performance of a condition precedent. 882 

4. Although the courts will not require the performance of every minute 
particular of a condition, unless its full and exact performance is a 
part of the essence of the contract ; yet, where the execution of a trust 
deed is a condition precedent to the payment of money secured by a 
penal bond, the obligor has a right to insist upon a complete execution 
of the trust before he can be held liable on his bond. 382 

5. When an action at law is brought on a penal bond conditioned for the 
payment of money on the performance of a condition precedent, and 
the defendant files a bill to obtain a discovery as to the execution of 
the trust which constituted the condition, if the answer of the obligee 
discloses that the trust has not been fully executed, the court may en- 
join the action at law, without compelling the obligor to account for 
the benefit received from the partial performance.--Rives v. Toulmin, 452 

6. Acourt of equity has no power to change contracts fairly entered into, 
nor can it, unless under special circumstances, relieve against the con- 
sequences of the non-performance of a condition precedent. 452 
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CASE, ACTION ON THE. 

1. In case, to recover damages for the loss of a slave who was killed 
while working on defendant’s house, if the declaration avers fraud- 
ulent concealment by defendant of the dangerous condition of the 
house, and also fraudulent representations that it was safe, it is not 
demurrable for duplicity, but the latter averment may be stricken 
out as surplusage.— Perry v. Marsh, 659 

2, In ordinary cases, where a workman is employed to do a dangerous 
job, or to work in a service of peril, if the danger belongs to the work 
itself, or to the service in which he engages, he will be held to all 
the risks which belong to either; but where there is no danger in 
the work or service in itself, and the peril grows out of extrinsic 
causes or circumstances, which cannot be discovered by the use of 
ordinary precaution and prudence, the employer is liable, precisely 
asa third person, if the loss or injury is caused by his neglect or 
want of care. 

3. If one employs a workman in a service which is apparently safe, but 
which becomes hazardous from causes disconnected from the service, 
which are not discoverable by the exercise of ordinary prudence, he 
is bound, by the strongest principles of morality and good faith, to 
disclose the danger, if it is known to him; and if he fails to make this 
disclosure, and the workman, while engaged in the service, thereby 
sustains an injury, the employer is respousible in damages. 659 

4. If the concealment of the danger by the employer amounts to a breach 
of duty sufficient to support an action on the case for damages, au 
additional averment of fraudulent intent may be stricken out as 
surplusage. 
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CHANCERY. 


1. A married woman may come into equity, suing by her next friend, to 
protect her separate property from levy and sale under executions 
against her husband, if her trustee refuses to interpose a claim at law. 
Bridges & Co. v. Phillips, 186 

2. An ante-nuptial contract, which was drawn by the husband himself, and 
which, through his fraud or mistake, does not include all the property 
which was intended to be secured to the separate use of the wife, will 
be reformed in equity on her application.—Love v. Graham, 187 

8. A married woman, whose trustee refuses to interpose a claim at law to 
protect her separate estate when taken in attachment by her husband’s 
creditors, may come into equity for relief. 

4, As to slaves which are shown to have been purchased by the husband 
with his own means, although tbe bill of sale was taken iu the name 
of his father as trustee for his wife, the injunction will be dissolved, 
and the creditor allowed to proceed at law; but as to others which are 
shown to have been partly purchased with choses in action belonging 
to the wife’s separate estate, the injunction will be perpetuated, with: 
out prejudice to the creditor’s right to file a bill to separate the inte- 
rest of the husband from that of the wife. 

5. Where the bill asks a reformation of the marriage articles, an injune- 
tion against the proceedings at law on the part of the husband’s cred, 
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CHANCERY—conrinvep. - 
itors, and general relief, if it also appears that the trustee named in 
the deed has resigned, the court may appoint another in his stead. 187 
6. A married woman, whose separate estate if levied on by her donor’s, 
creditors, and who has no trustee to protect her interest at law, may 
come into equity for relief—Crabb’s Adm’r v. Thomas, 213 
7. If the trustee, without the sanction of the cestuis que trust, receives 
lands in settlement and satisfaction of the trust debts, equity will hold 
him responsible for whatever loss may ensue, and, if the cestuis que 
trust so select, treat the lands as his own individual property.—Roy- 
all’s Adm’r v. McKenzie, 868 
8. The assignee of a title bond, who is notified at the time the transfer is 
made that one of the tracts of land embraced in the bond has been 
previously sold to another, and who afterwards takes to himself a 
conveyance for the entire tract, will be held in equity a trustee of the 
legal title for the benefit of the prior purchaser.—Dickinson & Winn 
v. Any, 424 
9. Suspicion of fraud on the part of the defendant, coupled with gross in- 
adequacy of price, and the pressure of pecuniary embarrassment on 
the part of complainant, is sufficient to induce a court of equity to 
rescind a contract of sale.—Lester v. Mahan, 445 
10. In this case the contract was rescinded, upon proof that the complain- 
ant, who was in embarrassed circumstances, (his property levied on, 
and about to be sold under execution,) sold his farm to defendant, re- 
ceived part of the price in cash, and for the residue accepted a deed 
from defendant to a tract of land lying in Georgia, which complain- 
ant had never seen, and which was not worth more than half the 
amount at which it was estimated in the transaction. 445 
11. When an action at law is brought on a penal bond conditioned for the 
payment of money on the performance of a condition precedent, and 
the defendant files a bill to obtain a discovery as to the execution of 
the trust which constituted the condition, if the answer of the obligee 
discloses that the trust has not been fully executed, the court may en- 
join the action at law, without compelling the obligor to account for 
the benefit received from the partial performance.—Rives v. Toulmin, 462 
12. A court of equity has no power to change contracts fairly entered into, 
nor can it, unless under special circumstances, relieve against the con- 
sequences of the non-performance of a condition precedent. 452 
13. Although bills for the specific performance of contracts are addressed 
to the discretion of the court, yet this is not an arbitrary or capricious 
discretion, but one which is regulated, as nearly as may be, by general 
rules.—Pulliam v. Owen & Russell, 492 
14. The vendor cannot, after he has received full payment of the pur- 
chase money, resist a specific performance of his contract, on the ap- 
plication of the vendee’s assignee, on the ground that the vendee has 
committed trespasses on his other lands, and is insolvent. 492 
15. The Chancery Court is the general guardian of all infants within its 
jurisdiction, and has authority, by virtue of its general powers, to 
protect their rights, when defendants in that court, by the appoint- 
ment of a guardian ad litem.—Preston v. Dunn, 
16. The improper exercise of this power may be reviewed on error, but 
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CHANCERY—CconTINUED. 
the act itself is not void ; and the decree rendered cannot be collat- 
erally attacked by the infant fur want of jurisdiction, although the 
appointment was made without service of process. 607 
17. A court of equity will not rescind a contract for the sale of lands, on 
account of a defect in the title. when a conveyance has been executed 
and accepted, and there is no fraud or misrepresentation ; but where 
there is a misrepresentation of a material fact, which was believed 
and acted upon by the party seeking relief, it is immaterial, in. the 
view of a court of equity, whether or not the party making the state- 
ment knew it to be false.—Lanier et al. v. Hill et al. 634 
18. When the vendee makes out a case which entitles him to a rescission 
of the contract, the collection of the purchase money will be enjoined, 
without regard to the solvency of the vendor; and the same rule ob- 
tains against an assignee of the vendor, unless the notes were mers 
cantile and passed in the course of trade to a bona fide holder. 584 
19. The note-holders of a foreign banking corporation, which has sua- 
pended payment and become insolvent, may, without first obtaining 
a judgment at law, proceed in equity against the bank, its directors, 
stockholders, and agents; charging them with fraud and misapplica- 
tion of the assets, and seeking a discovery and account. Such a bill 
may be maintained under the general powers and jurisdiction of the 
court, which regards the capital stock of the company, and all its 
assets, as a trust fund for the payment of its creditors, and the di- 
rectors, stockholders and agents as trustees.—Bank of St. Marys, 
Winter, et al., v. St. John, Powers & Co., and Henley, 666 
As against the bank, if the bill is verified by affidavit, and alleges 
that the bank is located in another State, and has property and 
choses in action in this State, it may also be sustained under the at- 
tachment law of 1846; and if it further alleges that the nctes were 
issued and put in circulation in this State by the president, who is 
charged to be the principal stockholder and a non-resident, it is also 
well filed against him under that act. 566 
Although a court of equity considers and treats real property, pur- 
chased with the partnership funds, and held for the purposes of the 
firm, as constituting part of the stock of the partnershir, it leaves 
the legal title undisturbed, except so far as may be necessary to 
protect the equitable rights of the respective partners,—Lang’s Heirs 
v. Waring, 625 
22. If the heirs of the deceased partner are sued, in equity, by a deriva- 
tive purchaser from the surviving partner, for a divestiture of title, 
they have the right to stow that the alleged equity is founded in a 
wrongful conversion of the partnership effects, which a court of equity 
should not sanction ; and the fact that the firm is insolvent, and that 
all its assets are required to pay the debts, is no answer to their 
right to defend. 625 
28. The case of Andrews’ Heirs v. Brown (21 Ala. 487) was not intended 
to establish the doctrine, that a court of equity, in all cases where 
the surviving partner has disposed of the real estate of the firm, how- 
ever unfair, inequitable, or unsuthorized such disposition might be, 
would compel the heirs to convey: such a doctrine cannot obtain in 
equity. 626 
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24. If the surviving partner dispose of the real estate of the firm for a 
grossly inadequate consideration, and under such circumstances as 

TO’ were well calculated to cause it to be sold for an almost nominal sum, 
equity will not lend its aid to perfect such a sale; especially, when 
its action is invoked by one whose conduct contributed, in all proba- 
bility, to bring about the sacrifice. 

25. The surviving partner having executed a mortgage, in his own name 
only, on real estate belonging to the firm, to secure the payment of 
notes which he had executed in the name of the firm as surviving 

! 2 partner, but which created no obligation as against the firm, the 
land was subsequently sold under judgments, older than the mort- 
gage, which had been rendered against him as surviving partner, 
and was purchased by one of the plaintiffs, who thereupon entered 
upon the land, and was in possession at the time of the sale under 
the mortgage, at which sale the land, though worth $8000, brought 
only $250; the first purchaser, having bought the interest of the 
second, and compromised with the administrator of the deceased 
partner, filed his bill in equity against the heirs to obtain a divesti- 
ture of their legal title: Held, that the court should not lend its 
aid to perfect such a sale, nor disturb the legal title of the heirs. 

26. The maxim ‘‘caveat emptor,’ as applicable to sheriffs’ sales, holds as 
well in equity as at law. 

27. If the plaintiff in execution purchases at the sheriff’s sale, after hav- 
ing indemnified the sheriff, and with notice of a defect in the title, he 

», cannot come into equity, after paying a recovery had against him by 
the true owner, to be reliev2d of his purchase.—McCartney v. King, 

28. Although a court of equity may, in certain cases, relieve against a 
mistake of law, yet the mistake must be gross and palpable, and such 
as would warrant the belief that an undue advantage was taken of 
the complainant, owing either to his imbecility of mind, or to the 
exercise of some improper influence over him either by the party 
with whom he dealt, or by some other person with the knowledge, 
consent, or procurement of that party.—Dill et al. v. Shahan, 

29. If an executor purchase lands belonging to his testator’s estate, at a 
public sale made by himself and his co-executors, under a mistake 
of law as to the power of sale conferred on them by the will, he can- 
not be relieved. of his purchase in equity. 


See Preapine anp Practice in CHANCERY. 


CODE, CONSTRUCTION OF. 

1. An indictment (under the Code) for trading with a slave, is fatally 
defective, when the slave is described as ‘a slave, the property of 
Benajah S. Bibb, whose name is to the jury unknown.”—Starr v. The 
State, 

2. An indictment (under the Code) which charged that the defendants 
“before the finding of the indictment, assaulted and beat B. B., 
against the peace and dignity of the State of Alabama,” held suffi- 
cient, on the authorityjof Noles v. The State, 24 Ala.—Thompson v. 
The State, 
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CODE, CONSTRUCTION OF—continvep. sao 


8. An indictment (under § 1059 of the Code) which charges that the de- 

_ fendant, before the finding of the indictment, “sold spirituous liquor, 

~ without a license, and contrary to law,” is sufficient; and under it 

the defendant may be convicted, on proof, of alia to a person of 
known intemperate habits.--Elam vy. The State, 

4. Section 2355 of the Code does not deprive the court of the right to give 
explanatory charges after having given the charge asked in writing; 
on the contrary, it is the duty of the court to simplify and explain 
the charge given, by such additional instructions as will prevent a 
misunderstanding or misapplication of it.—Morris y. The State, 

5. An indictment (under the Code) for gaming charged, that the defend- 
ants “ played at a game with cards, or dice, or at some device or 
substitute therefor, at a tavern, inn, storehouse for retailing spiritu- 
ous liquors, or house or place where spirituous liquors were at the 
time retailed or given away, or ata publi¢é house, highway, or at 
some other public place, or at an outhouse where people resorted”: 
Held, that the indictment was sufficient on demurrer, and was not 
violative of the tenth section of the first article of the State constitu- 
tion. —Burdine v. The State, 


ag | 


53 


57 


6. To support an indictment under section 3108 of the Code, the accusa- 


tion must be the moving cause of the assault; if the assault was com- 
mitted upon the provocation that the person assaulted had whipped 
the defendant’s son, the defendant would be guilty of an assault and 
battery, but not of the statutory offence.--Underwood y. The State, 

7. Achancellor has power under the Code ($§ 561, 3008, 3009, 3010, 3011) 
to issue an attachment for contempt of court, against any party. to a 
cause who refuses obedience to his orders.—Hz. parte Walker, ;, 

8. A suit commenced by a corporation, without first giving security for 
the costs, as required by section 2898 of the Code, will be dismissed 
on motion.—-Ala. & Tenn. River R. R. Co. v. Harris, 

9. A proceeding by notice and motion, on the part of a railroad company, 
against a delinquent stockholder, is a suit within the meaning of 
section 2398 of the Code; and security for the costs must be given 
when the notice is placed in the hands of the sheriff to be served. 

10. A complaint (ynder the Code) alleged the contract sued on to be ‘‘in 
substance as follows: That in consideration that plaintiffs would then 
and there buy out the store-house and lot, situate in the town of C., 
then occupied by M. L. E. & Co. as a store-house, and the stock of 
dry goods then and there owned by them, he (the defendant) would 
assist them, by endorsing their paper, and advancing them money, 
to enable them to carry on the mercantile business advantageously”; 
or, as alleged in another count, ‘‘ would endorse for them in Charles- 
ton, and, if necessary, advance money to them, to enable them to 
carry on the mercantile business”: He/d, on demurrer being inter- 
posed, that the contract was too indefinite and uncertain to support 
an action._-Erwin & Williams v. Erwin, 

11, In declaring (under the Code) against a person for neglecting to use 
due diligence in the collection of a judgment, out of the proceeds of 
which, when collected, he had promised in writing to pay a specified 
ameunt, it is not necessary to aver in what respect he had failed to 


70 


81 


232 


282 


236 











748 INDEX. 


Poe ‘ ss 





CODE, CONSTRUCTION OF —continvep. 


use due diligence : an allegation that “he has failed and omitted to 
do so from mere neglect,” is sufficient —Gliddon v. McKinstry, 

12. The court has a discretion, under the Code, to allow an amendment 
of the complaint by the addition of another count, even after the 
jury has been instructed.—Prater v. Miller, 

18. When « policy of insurance is assigned after a loss has accrued, the 
assignee may maintain an action on it in his own name, either under 
the act of 1828 (Clay’s Digest, p. 383), or under the Code (§ 2129), 
although it contains the usual stipulation against assignment.— 
Perry v. Merchants’ Ins. Co. 

14. When an action is brought by summons and complaint (under the 
Code) on a promissory note and an open account for work and labor 
done, it is error to render judgment final by default, for the aggre- 
gate amount of the sums claimed, without the intervention of a jury 
or the execution of a writ of inquiry.—Beville v. Reese, 

15. An affidavit, made by a debtor in custody under bail process, “ that 
he has no moneys, estate, or effects, real or personal, in possession or 
in expectancy, within the State of Alabama, subject to levy and sale 
by execution,” without adding “whereby to satisfy the debt,” —was 
not sufficient to warrant his discharge under the act of 1839 (Clay’s 
Digest, p. 71, § 3), but it is sufficient under the Code (§ 2182).— 
Goldsmith, Forcheimer & Co. v. Lang, 

16. Proceedings instituted by a debtor (who was in custody under bail 
process sued out before the Code went into operation, but was sur- 
rendered by his bail after that time,) to obtain his discharge, must 

_ eonform to the provisions of the Code. 

17. Under the Code (§ 2645) a surety, who has paid a judgment rendered 
on a guardian’s bond against himself and his two co-sureties, is en- 
titled to a summary judgment, on motion, against one of his co- 
sureties, for one half the amount paid, when the other surety is 
insolvent, and the principal was dead before the judgment was ren- 
dered.—Waller v. Campbell, 

18. A bill of exceptions, which was not reduced to writing and presented 
to the judge for signature within the time prescribed by the statute, 
cannot be established (Code, § 2356) upon proof that the cause, which 
involved less than $20, was submitted to the judge without the in- 
tervention of a jury, and was held under advisement by him,—that 
the counsel of the party excepting frequently applied to him to know 
whether he had decided it, and was told by him that he had not; 
and that a judgment was afterwards rendered by him without noti- 
fying the counsel, although they were in daily attendance on court, 
of which they had no notice whatever until after the expiration of 
the time prescribed for signing bills of exceptions.-- Stein v. McArdle 
& Waters, 

19. Under the Code (§ 1888) an appeal does not lie to the Supreme Court 
on an order of the Probate Court for the sale of real estate belonging 
to a decedent.—Devany’s Heirs v. Devany’s Adm’rs, 


See Aprzats ann Waits or Error. 
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CONSTITUTION. 
1. An indictment (under the Code) for gaming charged, that the defend- 


ants ‘played at a game with cards, or dice, or at some device or | 


substitute therefor, at a tavern, inn, storehouse for retailing spirita- 
ous liquors, or house or place where spirituous liquors were at the 
time retailed or given away, or at a public house, highway, or at 
gome other public place, or at an outhouse where people resorted”; 
Held, that the indictment was sufficient on demurrer, and was not 
violative of the tenth section of the first article of the State constitu- 
tion.— Burdine v. The State, 

2. The Legislature is not restricted by the State constitution from impos- 
ing such conditions as may be deemed proper and required by the 
good of the community, upon those who are allowed to retail spirit- 
uous liquors, both as regards the persons to whom and the quantities 
in which they may sell.—Lodano v. The State, 

8. The doctrine that a civil remedy is merged in a felony, until the prose- 
cution of the felon, is not violative of the constitutional provisions 
(Art. 1, §§ 14, 20, 29.)—Martin v. Martin, 


CONTEMPT OF COURT. 

1. On an application to the Supreme Court for a prohibition, or other rem- 
edial writ, to vacate certain orders of the Chancery Court, in the ap- 
pointment of a receiver and the imprisonment of the petitioner for 
contempt of court, in refusing to pay over certain moneys in his hands, 
the bill will not be examined and construed with the same degree of 
strictness as to technical accuracy as on demurrer: if it shows that the 
court had jurisdiction of the parties and the subject-matter, although 
defective in some matter which might be supplied by amendment, it 
will be held sufficient, and a prohibition will not be awarded.—Kz 
parte Walker, 

2. Therefore, in this case, a prohibition was refused, because, it was held, 
the bill was sufficient to give the court jurisdiction, being filed against 
a trustee, by persons who showed an interest in the trust fund, to pre- 
vent its waste and misapplication. 

8. The appointment of a receiver is a matter of discretion with the chancel- 
lor; and where a bill is filed by the creditors of an estate, against a 
person who has obtained possession of funds belonging to it by repre- 
senting himself to be the executor, and who is alleged to be insolvent, 
a receiver is properly appointed. 

4. A chancellor has power under the Code (§§ 561, 3008, 3009, 3010, 3011) 
to issue an attachment for contempt of court, against any party to a 
cause who refuses obedience to his orders. 


CONTRACTS. 

1. A guaranty, addressed to a mercantile firm, in these words: ‘‘Gentle- 
men, if you can sell Mr. C. any groceries, I am willing to guaranty 
the ultimate payment of any bill he may make with you, to the 
amount of $500,” is a collateral undertaking to be ultimately re- 
sponsible for the demand, if the party to whom the groceries are 
furnished, after the use of all reasonable and proper menus of co- 
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éreing payment, fails to pay: and notice of acceptance, as also of. .| 
the principal’s default, is necessary to charge the guarantor. 
Walker v. Forbes, 189 

2. Notice of acceptance within a reasonable time must be given to the 
guarantor; except in cases where the agreement to accept is contem- 
poraneous with the guaranty, or constitutes the consideration and 
basis of it. 189 

8. Where the guaranty is of a demand to be created in future, and the 
terms of the contract are left at the option of the garnishee and 
the principal debtor, the guarantor is entitled to notice of the prin- 
cipal’s default; but if the latter is insolvent when the debt falls due, 
notice is unnecessary, as the guarantor can sustain no injury from 


the want of it. 189 
4, Sureties, endorsers and guarantors are liable according to the law of. 
the place of their contract. 139 


5. A draft drawn by the principal debtor on the guarantor for the amount 
of the debt, but not accepted by the latter, does not in any way af- 
fect the relations of the parties on the original demand, when it does 
not appear to have been received in payment. 189 
6. As to the distinction between propositions, the acceptance of which 
amounts to a valid contract, and proposals to render a gratuitous 
kindness, which are not designed to create legal obligations on the 
parties.—Erwin & Williams v. Erwin, 236 
7. A complaint (under the Code) alleged the contract sued onto be ‘in 
substance as follows: That in consideration that plaintiffs would 
then and there buy out the store-house, situate in the town of C., 
then occupied by M. L. E. & Co. as a store-house, and the stock of 
dry goods then and there owned by them, he (the defendant) would 
assist them, by endorsing their paper, and advancing them money, 
to enable them to carry on the mercantile business advantageously;” 
or, as alleged in another count, *‘would endorse for them in Charles- 
ton, and, if necessary, advance money to them, to enable them to 
carry on the mercantile business:” Held, on demurrer being in- 
terposed, that the contract was too indefinite and uncertain to sup- 
port an action. 236 
8. A person who has obtained a judgment in his own name, and prom- 
ised in writing to pay a specified sum out of its proceeds, when col- . 
lected, to another, is bound to use due diligence in the collection of 
it; andif only the sum specified is collected, the promisee has a pref- 
erence right to it.—Gliddon v. McKinstry, 246 
9, An heir-at-law having employed counsel to contest the probate of her 
’ father’s will, the devisees promised, in consideration that she would 
withdraw all opposition and allow the will to be admitted to probate, 
to pay her a certain sum ; but it was not shown that there was any 
ground for contesting the probate of the will, or any doubt as to its 
validity: Held, that this was not a sufficient consideration to sup- 
port an action on the promise to pay.—Prater v. Miller, 820 
10. A promise by the master to'pay stolen money received by his slave, 
which has not come to his own hands, is without ae tials et and 
will not support an action.—Jelks vy. McRae, 440 
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12. 


13. 


14. 


16. 


16. 


17. 


18. 


19. 


As to the distinction between severable and entire contracts. —Kirk- 
land v. Oates, 465 
A recovery cannot be had upon an entire contract for the building 

of a house, without averring and proving performance ; but where’ 
the employer discharges the workman on discovering a violation of 

the contract on his part, telling him to make out his bill for the work 
done, and promising to pay it to get rid of him, and the workman 
accordingly presents his account and quits the service, this is a mu- 
tual rescission of the contract; and if the work is used by the em- 
ployer, and is of any value to him, the workman may recover its 
value on a quantum meruit. 465 
When a slave, who is hired for one month, does not work the full 
term, no recovery can be had upon the contract, as it is entire.— 
Petty v. Gayle, 472 
Evidence of a particular usage to pay pro rata on a contract of 
hiring if the slave does not work the full term agreed on, cannot be 
received, since the usage, if proved, could not be recognized. 472 
H. having purchased from D. ‘a claim on public land” for $50, and 

D. being indebted to P. in that amount due by open account, by mu- 
tual agreement between the three H. executed his note to P. “in 
payment of” D.’s indebtedness: Held, that this was a sufficient 
consideration to support an action on the note by P. or his assignee. 
—Hughes v. Young, 483 
A contract made on Sunday, unless made under a necessity in order 

to prevent a threatened loss, is void (Clay’s Digest, p. 582, §1.)— 
Hooper v. Edwards, 528 
In ordinary cases, where a workman is employed to doa dangerous 
jeb, or to work in a service of peril, if the danger belongs to the work 
itself, or to the service in which he engages, he will be held to all 

the risks which belong to either; but where there isno danger in 

the work or service in itself, and the peril grows out of extrinsic 
causes or circumstances, which cannot be discovered by the use of 
ordinary precaution and prudence, the employer is liable, precisely 

as a third person, if the loss or injury is caused by his neglect or 
want of care.—Perry v. Marsh, 659 
If one employs a workman in a service which is apparently safe, but 
which becomes hazardous from causes disconnected from the seryice, 
which are not discoverable by the exercise of ordinary prudence, he ° 

is bound, by the strongest principles of morality and good faith, to 
disclose the danger, if it is known to him ; and if he fails to make this 
disclosure, and the workman, while engaged in the service, thereby... 
sustains an injury, the employer is responsible in damages. 659 
A writing in these words: ‘“Sir—At Mr. S.’s request, I have con-* * 
cluded to stand his security for the hire of two boys, not exceeding 
$210, for the year 1847. Dec. 31, 1846,”—held a collateral guar- 
anty which required notice of acceptance within a reasonable time, 
there being no new consideration between the parties.—Fay v. Hall, 704 


For Sreciric PerrormancE and Rescrssion or Contracts, “ait 
See Cuancery, 9, 10, 12, 13,,14, 17, 18, 27. b eld. shaanacils 
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COSTS. 


1. Security for the costs of an appeal cannot be taken in the Supreme 
Court ; if the security is not given in the primary court, the appeal 
will be dismissed.—Carey vy. McDougald’s Adm’r, 109 

2. Asuit commenced hy a corporation, without first giving security for 
the costs, as required by section 2898 of the Code, will be dismissed 
on motion.—Ala. & Tenn. River R. R. Co. v. Harris, 282 

8. A proceeding by notice and motion, on the part of a railroad company, 
against a delinquent stockholder, is a suit within the meaning of 
section 2898 of the Code; and security for the costs must be given 
when the notice is placed in the hands of the sheriff tobeserved. 282 

4, Security for costs cannot be required upon proof of the non-residence 
of the nominal plaintiff who sues for the use of another person.— 
Lewis y. Lewis, 815 

6, If the names of the sureties for the costs of the appeal are shown by 

the record, alfhough not mentioned in the clerk’s certificate, it is 
sufficient.-Hall & Wife v. Wallace, 438 

6. The defendant in a writ of ad guod damnum, sued out by the lessee 
of the City Water Works of Mobile, can only be taxed with the costs 
of the appeal, and the attendance of witnesses; but if the court 
renders judgment against him for the costs of the whole proceeding, 
and he takes an appeal to the Supreme Court, the proper amend- 
ment will there be made at his costs.—Burden v. Stein, 456 

7. When no supersedeas bond, nor security for the costs of the appeal, 
is given, the cause will be stricken from the docket on motion, al- 
though the clerk certifies that ‘‘ no bond was required because all 
costs have been paid.”—King & Owen v. McCann, 471 

8. When the proceedings of the Commissioners’ Court in the establish- 

ment of a road are removed by certiorari into the Circuit Court, 

end the commissioners brought in invitum before that tribunal, no 

costs are recoverable against them ona reversal of their judgment ; 

but if they take an appeal from the Circuit to the Supreme Court, 

and give security for the costs as provided by the Code (§ 3041), they 

are responsible for the costs of the appeal if the judgment of the 
Circuit Court is affirmed.—-Comm’rs’ Court of Russell v. Tarver, 480 

9, An error in the imposition of costs, being amendable in the primary 

court, will be amended in the Supreme Court at the cost of the appel- 





lant. 489 
10. A bond for security for the costs of an appeal ig not necessary : @ 
simple acknowledgment in writing is sufficient, unless the appeal 
ig intended to operate as a supersedeas.—Riddle vy. Hanna, 484 


COURT, CIRCUIT, 
1. The Circuit Court, by virtue of its general and plenary jurisdiction, 
has power to supply a lost record.--Adkinson et al. v. Keel, use &., 551 


COURT, COMMISSIONERS’. 

1, Fhe hire of carriages, procured by the sheriff of Mobile, under the di- 
rection of the circuit judge, to convey the grand jurors to the county 
jail for the purpose of inspecting it, is no charge against the coanty, 


although the Commissioners’ Pourt, for mapy years past, has been 
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COURT, COMMISSIONERS’—continvzp. 
in the habit of allowing such items,—Van Eppes v. Comm’rs’ Court 
of Mobile, 460 
2. When the proceedings of the Commissioners’ Court in the establishment 
ofa road are removed by certiorari into the Circuit Court, and the 
commissioners brought in invitum before that tribunal, no costs are 
recoverable against them on a reversal of their judgment; but if they 
take an appeal from the Circuit to the Supreme Court, and give se- 
curity for the costs as provided by the Code (§ 3041), they are res- 
ponsible for the costs of the appeal if the judgment of the Circuit 
Court is affirmed.—Comm’rs’ Court of Russell v. Tarver, 480 
$. The record of the Commissioners’ Court must affirmatively show the 
jurisdiction of the court over the proposed road; a designation by 
number of the section, township and range through which the road 
runs, is not sufficient to show that it is within the county. 480 





COURT OF MOBILE, CITY. 
1. The judge of the City Court of Mobile has power to take a bond con- 
ditioned that the principal obligor ‘‘make his personal appearance 
_ before the City Court, now in session, instanter, and from day to day 
. during the term, and from term to term thereafter, to answer the 
State of Alabama on a charge of an assault to murder.”—Arnold v. 
The State, . 69 


COURT OF PROBATE. 
See Estates or Deceasep Persons; Execurors aND ADMINISTRATORS. 


COURT, SUPREME. 
See ArppgaLts anp Waits of Error; Bitis or Exceptions; Pronisirion. 


COURT AND JURY. 

1. When there is the least conflict, in a material point, between the evi- 
dence adduced by the State ond that offered by the defendant, a 
charge, based upon the State’s evidence, and indicating that the jury 
may look to it alone in passing upon the guilt or innocence of the 
defendant, is improper; but if there is no conflict in the testimony, 
and the conclusion drawn by the court is the only one warranted by 
the facts and the law arising upon them, such a charge may be given. 

Dill v. The State, 15 

2. The prisoner being indicted for mayhem of aslave, the evidence showed 
that he shot the slave in the leg, rendering its amputation necessary, 
and “that the shot seemed to go together, making a continuous 
wound”; the court charged the jury, “ that, as there was no proof 
of the distance between the prisoner and the slave when the wound 
was inflicted, they might /ook to the character of the wound, for 
the purpose of determining whether he fired the gun with the view 
of striking and disabling the leg”: = Held, that the charge was not 
erroneous.—-Eskridge v. The State, 30 

8. Whether the defendant had knowledge of the intemperate habits of the 
person to whom he sold the liquor, should be left to the decision of 
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COURT AND JURY—conrinuep. sa) 
the jury upon the evidence ; and a charge which assumes that such 
knowledge was brought home to him, is erroneous.—Elam v. State, §3 

4. Section 2355 of the Code does not deprive the court of the right togive © 
explanatory charges after having given the charge asked in writing; 
on the contrary, it is the duty of the court to simplify and explain 
the charge given, by such additional instructions as will prevent a 
misunderstanding or misapplication of it.--Morris v. The State, 57 

5. An inference of fact can only be drawn by the jury; a charge, there. 
fore, which assumes that a conversion is proved, when the evidence 
only establishes an intention to convert, is erroneous.—Knight’s 
Adm’r v. Vardeman, 262 

6. A person who is shown by parol to have been the real defendant in an 
action of detinue, though no party to the record, is concluded by the 
judgment as to the title then adjudicated, but not as to a title sub- 
sequently acquired from one who was neither a party nor privy to 
the action; but the jury must pass upon the sufficiency of the parol 
evidence, and it is error in the court to assume its sufficiency.— 
Tarleton & Pollard v. Johnson, 800 

7. When a case is submitted to the decision of the judge, without the in- 
tervention of a jury, his judgment on the law of the case is revisable 





on appeal —Shaw v. Beers, 449 
8. A charge must be construed with reference to the proof.—Kirkland v, 
Oates, 465 


9. When the charge of the court assumes a fact as proved, it will be pre- 
sumed, on error or appeal, that the evidence justified the assumption, 
unless the bill of exceptions shows that the evidence was conflicting, 
or left the fact in doubt: a statement that the evidence ‘tended to 
show” the fact, is not sufficient to put the court in error. 465 

10. When the evidence of a custom is conflicting, it should be left to the 
jury to determine whether the custom is proved; but where the only 
evidence is that of one witness, whose testimony, not restricting the 
custom to any particular time or place, tends to prove the law mer- 
chant to be otherwise than it really is, the court may instruct the 
jury that there is no evidence of custom before them.—Jewell v. 
Center & Co. 498 


CRIMINAL LAW. 

1. Aslave’s confessions of guilt to his master, when elicited or influenced 
by the fear cf punishment or the hope of some benefit to be gained 
by making them, is not admissible evidence against him; and his 
subsequent repetition of them before the examining magistrate, if 
made in the presence of his master, is equally inadmissible, unless 
it is clearly shown that he was free from the least apprehension of 
punishment from his master as a consequence of his recantation.—- 


Wyatt v. The Scate, 9 


2. Therefore, in this case, the slave’s confessions to his master were ex- 
cluded, because the latter had said to him, “ Boy, these denials only 
make the matter worse ;” and the repetition of them before the ex- 
amining magistrate, in the presence of the master, was also ruled 


inadmissible, the justice having failed to caution him as to their 
effect. 9 
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CRIMINAL LAW—conTINUED. 

3. When there is the least conflict, in a material point, between the evi- 
dence adduced by the State and that offered by the defendant, a 
charge, based upon the State’s evidence, and indicating that the jury 
may look to it alone in passing on the guilt or innocence of the de- 
fendant, is improper ; but if there is no conflict in the testimony, 
and the conclusion drawn by the court is the $nly one warranted by 
the facts and the law arising upon them, such a charge may be given. 
—Dill v. The State, 

4, If one see another about to perpetrate a felony, he may use such force 
to prevent it as may be necessary; and if, whileso engaged, he is in- 
tentionally killed, it will be murder in the slayer. 

§, As to reasonable apprehension of imminent danger to life or limb, when 
relied on as a defence. 

6. The statutory offence of mayhem (Code, § 3105) may be committed on 
a slave.—Eskridge v. The State, 

7. The fact that the defendant was intoxicated—“ that he was excited 
and scattering in his conversation, and that no one who heard him 
could repeat all that he said,” does not render his declarations or 
confessions of guilt inadmissible. 

8. When the indictment alleges that the slave who was maimed belonged 
to the defendant’s wife, while the evidence shows that the defendant 
himself was the owner, the variance is fatal; the allegation of own- 
ership, being a material part of the description of the slave, must 
be proved as laid, in order to identify the person on whom the offence 
was committed, thus enabling the defendant to prepare his defence, 
and making the record of his conviction or acquittal a protection 
against a second indictment for the same offence. 


9. Although the master may use such means, and so much force, to any 


extent, as will be effectual to subdue his slave, yet he may not de- 
prive the slave of life or limb, unless impelled to such an act by ne- 
cessity. 

10. The prisoner being indicted for mayhem of a slave, the evidence 
showed that he shot the slave in the leg, rendering its amputation 
necessary, and “‘that the shot seemed to go together, making a con- 
tinuous wound ;” the court charged the jury, *‘ that, as there was 
no proof of the distance between the prisoner and the slave when 
the wound was inflicted, they might look to the character of the 
wound, for the purpose of determining whether he fired the gun 
with the view of striking and disabling theleg:’ Held, that the 
charge was not erroneous. 

11, An indictment (under the Code) for trading with a slave, is fatally 
defective, when the slave is described as “a slave, the property of 
Benajah S. Bibb, whose name is to the jury unknown.”--Starr v. 
The State, 

12. An indictment (under the Lode) which charged that the defendants 
“before the finding of thé indictment, assaulted and beat B B. “9 
against the peace and dignity of the State of Alabama,” held suffi- 
cient, on the authority of Noles v. The State, 24 Ala.—Thompson v. 
The State, 

18. Where several persons are jointly indicted for an assault and bat- 
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CRIMINAL LAW—continvep. i, 
tery, and one of them pleads guilty, the others, who plead not guilty, 
cannot claim, as a matter of right, to be tried separately from him, 

14. A person who believes that his property has been stolen by a slave, 
has no right, without process of law, to search the slave's dwelling 
on the premises of his master. 

15. Where several person’, without process of law, enter upon a man’s 
premises, for the purpose of searching his negro houses for stolen 
property, and one of them commits an assault and battery on the 
owner, the others are not responsible for it, unless the assault wag 
committed during the prosecution of their original unlawful pur- 
pose, or within such a time afterwards as to satisfy the jury that it 
was connected therewith ; tut if the evidence conduces to show that 
their original purpose not only extended to the secrch, but contem- 
plated the use of force if opposed or interfered with on the premises, 
a charge is properly refused which assumes that the common design 
was limited to the search. 

16. When application is made for a continuance on account of absent wit- 
nesses, the court, in the exercise of its discretion, may require the 
other party toadmit the truth of the facts proposed to be proved by 
the absent witnesses, or, merely that those witnesses, if present, 
would swear to those facts; but an admission that the absent wit- 
nesses would swear to those facts, is not an admission of their abso- 
lute truth.—-Starr v. The State, 

17. Under an indictment for trading with a slave, it was shown that the 
defendant had bought some bricks from the slave, which the latter 
had stolen from his master; and the master testified, on behalf of 
the State, that the bricks were his, and that he had examined them 
on the defendant’s premises: Held, that the defendant’s declara- 
tions (made while the witness was examining the bricks), ‘ that the 
bricks were his, and that he got them from another person’s brick- 
yard,” were not admissible evidence for him. 

18. An indictment (under § 1059 of the Code), which charges that the 
defendant, before the finding of the indictment, “sold spirituous 
liquor, without a license, and contrary to law,” is sufficient ; and 
under it the defendant may be convicted, on proof, of selling toa 
person of known intemperate habits.—Elam v. The State, 

19. Whether the defendant had knowledge of the intemperate habits of 
the person to whom he sold the liquor, should be left to the decision 
of the jury upon the evidence; and a charge which assumes that 
such knowledge was brought home to him, is erroneous. 

20. An indictment (under the Code) for gaming charged, that the defen- 
dants *‘ pluyed at a game with cards, or dice, or at some device or 
substitute therefor, at a tavern, inn, storehouse for retailing spiritu- 
ous liquors, or house or place where spirituous liquors were at the 
time retailed or given away, or ata public house, highway, or at 
some other public place, or at an outhouse where people resorted :” 
Heid, that the indictment was sufficient on demurrer, and was not 
violative of the tenth section of the first article of the State consti- 
tution.—Burdine v. T! e State, 


21. A lawyer's office, during the session of the Circuit Court, is not a ; 
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CRIMINAL LAW—continvep. 


&publitplace” within the statute against gaming; the playing hav- 
ing taken place at night, by permission of the person who occupied 
the room as a sleeping apartment, when the doors were locked, and 
the curtains drawn over the windows. 

When an offence is created and fully defined by statute, it is suffi- 
cient to charge it in an indictment in the words of the statute.— 
Lodano v. The State, 


93. The useless repetition of words in an indictment does not vitiate it, 


but the superadded words may be rejected as surplusage. 


24. The Legislature is not restricted by the State constitution from im- 


26. 


81. 


posing such conditions as may be deemed proper and required by the 
good of the community, upon those who are ajlowed to retail spirit- 
uous liquors, both as regards the persons to whom and the quanti- 
ties in which they may sell. 

Afree person of color, whose mother was an inhabitant of Mobile 
when the territory was cedcd by Spain to the United States, is in- 
eluded in the act of 1852 (Pamphlet Acts 1851-2, p. 80), prohibiting 
the sale of spirituous liquors to free persons of color. 


-An indictment under the act of February 12, 1850 (Pamphlet Acts 


1849-50, p. 49), which charges that the defendant sold spirituous 
liquor to a slave, ‘‘ without the consent of the master, overseer, or 
agent of such slave,” is fatally defective.—Ageev The State, 


. The judge of the City Court of Mobile has power to take a bond con- 


ditioned that the principal obligor ‘‘make his personal appearance 
before the City Court, now in session, instanter, and from day to 
day during the term, and from term to term thereafter, to answer 
the State of Alabama on a charge of an assault to murder.”— 
Arnold v. The State, 

To support an indictment under section 3108 of the Code, the accu- 
sation must be the moving cause of the assault; if the assault was 
committed upon the provocation that the person assaulted had 
whipped the defendant’s son, the defendant would be guilty of an 
assault and battery, but not of the statutory offence.—Underwood 
v. The State, 


. A physician's office is not a public place within the statute against 


gaming, when the playing is at night, with closed doors and cur- 
tained windows: although it is also shown that the room adjoined a 
merchant’s counting room, witha door communicating between them, 
and that the person who occupied it asa sleeping room was in the 
habit of inviting his friends to come to his room for the purpose of 
playing.—Sherrod v. The State, 


. Trover for the conversion of a stolen slave caunot be maintained 


against the thief before the institution of a prosecution against him 
for the felony.—Martin v. Martin, 

In proceedings had before a justice of the peace, preliminary to the 
issue of a warrant for a public offence, technical accuracy is not re- 
quired : it is sufficient, if, giving to the language employed its usual 
and ordinary signification, it shows that an offence against the crim- 
inal law has been committed.—Croshy v Hawthorn, 


82. An affidavit charging the affiant’s belief that the defendant “twas 
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CRIMINAL LAW—continvep. i 


about to persuade, and trying to persuade, two of his (affiant’s) 
hired slaves to leave his premises,” though informal, is substantially 
sufficient to justify a warrant against the defendant under the stat- 
ute (Clay’s Dig. p, 419, § 13,) fordidding any person to “wid any 
negro or other slave to run away or depart from his master’s ser. 
vice.” (Goldthwaite, J., dissenting.) 221 
83. Although penal statutes are to be strictly construed, and cannot be 
extended by construction, yet they are not to be construed so strictly 
as to defeat the obvious intention of the Legislature. 221 


CUSTOM. 

1. Evidence of a particular usage to pay pro rata on a contract of hiring 
if the slave does not work the full term agreed on, cannot be re- 
ceived, since the usage, if proved, could not be recognized.—Petty 
v. Gayle, 472 

2. When the evidence of a custom is conflicting, it should be left to the 
jury to determine whether the custom is proved ; but where the only 
evidence is that of one witness, whose testimony, not restricting the 
custom to any particular time or place, tends to prove the law mer- 
chant to be otherwise than it really is, the court may instruct the 
jury that there is no evidence of custom before them.—Jewell vy. 


Center & Co. 498 
8. The law merchant cannot be proved by witnesses, but is matter of law 
for the court. 498 


4. Evidence of a custom held to ke so vague as to the length of time it 
had existed, and so general and indefinite as to the place of its ex- 
istence, as not, prima facie, to enter into and form a part of the 
contract sued on, so as to control its provisions as a particular usage 
of trade. 498 


DAMAGES. 


1. The measure of damages for a breach of a warranty of title toa slave, 
which is afterwards recovered from the vendee in a suit of which the 
vendor had notice, is the value of the slave at the time of his pur- 
chase, with interest thereon, and the cost necessarily incurred by 
him in the suit brought against him to test the title, with interest 
thereon from the time of its payment.---Rowland’s Adm’rs v. Shelton, 217 

2. To entitle the plaintiff to a recovery against a railroad company under 
the act of 1852, it is only necessary for him to prove property in the 
stock or cattle killed, their value, and that they were killed by the 
defendant’s cars or locomotives.—-N. & Ch. R. R. Co. v. Peacock, . 229 

8. Whether any degree of care and diligence on the part of the defendant 
will excuse it, guere ? 229 

4. That the cattle were killed while roaming on lands which did not be- 

long to their owner, is no defence to the action, as the doctrine of 
the common law in relation to damage feasant has never been 
adopted in this State. / 229 

. In an action on a detinue bond, a recovery may be had (under a spe- 

cial allegation) for the value of the hire of the property during the 

whole time the defendant was deprived of its use, although, after 
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DAMAGES—conTINUED. 
hé had failed to give the statutory bond, the property was deliv- 

erered to the plaintiff upon his execution of a second bond for its forth- 
coming, as provided by the statute; and this value may be proved 
py evidence of the ‘‘ value of the use of the property per day, over 
and above expenses, during the time it was in the plaintiff ’s possess- 
ion.”~-Hudson v. Young, ' 876 

6. The doctrine in relation to partial performance of mutual covenants 
which go to a part only of the consideration on both sides, where the 
part unperformed can be compensated in damages, (Boone v. Eyre, 
1H. Bla. 278, n. a,) has no application to the case of a penal bond 
for the payment of money on the performance of a condition prece- 


dent.---Rives v. Baptiste, 882 
7. Unliquidated damages, sounding in toy, are not the subject of a set- 
off, either at law or in equity.---Pulliam v. Owen & Russell, 492 


8. In ordinary cases, where a workman is employed to do a dangerous 
job, or to work in a service of peril, if the danger belongs to the 
work itself, or to the service in which he engages, he will be held to 
all the risks whivh belong to either; but where there is no danger 
in the work or service in itself, and the peril grows out of extrinsic 
causes or circumstances, which cannot be discovered by the use of 
ordinary precaution and prudence, the employer is liable, precisely 
as a third person, if the loss or injury is caused by his neglect or 
want of care.---Perry v. Marsh, 659 

9. If one employs a workman in a service which is apparently safe, but 
which becomes hazardous from causes disconnected from the service, 
which are not discoverable by the exercise of ordinary prudence, he 
is bound, by the strongest principles of morality and good faith, to 
‘disclose the danger, if it is known to him; and if he fails to make 
this disclosure, and the workman, while engaged in the service, 
thereby sustains an injury, the employer is responsible in damages. 659 


DEPOSITIONS. 


1. When complainant has several times examined a defendant as a wit- 
ness (once in chief and twice on cross-interrogatories) without rais- 
ing any objection to his competency on the ground of interest, he 
cannot spring that objection for the first time on the hearing.---De 
Vendal v. Malone’s Executors, 272 

2.°A general motion to exclude a party’s answers to interrogatories ex- 
hibited to him under the statute, ‘“‘on the ground that they are 
evasive, irresponsive, and contain improper matter,” when some of 
them are full and correctly made, should be overruled.—Swinney & 
Palmer v. Dorman, 433 


DETINUE, 

1. In detinue for a slave, a plea of a former judgment in favor of the de- 
fendant is nothing more, in effect, than that the title to the slave 
was in the defendant at a day certain before the commencement of 
the suit ; it is, therefore, defective on demurrer.—Wittick v. Traun, 317 

2. In detinue for several slaves, a judgment in favor of the plaintiff for 
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DETINUE—conrinvep. 
all of them except one, as to whom the judgment entry is silent, ig 
@ judgment in favor of the defendant for that one. 

8. In an action on a detinue bond, a recovery may be had (under a spe- 
cial allegation) for the value of the hire of the property during the 
whole time the defendant was deprived of its use, although, after he 
had failed to give the statutory bond, the property was delivered to 
the plaintiff upon his execution of a second bond for its forthcoming, 
as provided by the statute; and this value may be proved by evi- 
dence of the ‘*‘ value of the use of the property per day, over and 
above expenses, during the time it was in the plaintiff’s possession.” 
Hudson v. Young, 


ENTRY AND DETAINER—FORC]BLE AND UNLAWFUL. 


1. An action for an unlawful detainer cannot be maintained, either un- 
der the general statute (Clay’s Digest, p. 251) or under the special 
act applicable to Mobile (Pamph Acts 1847-8, p. 99), against one 
who, “‘ within three years last past, unlawfully entered upon and 
took possession of” premises then in the plaintiff ’s possession, ‘- and 
has since unlawfully kept and detained the possession thereof from 
him :” this remedy only lies against a tenant who holds over after 
the expiration 2f his term, cr against one who obtains or holds pos- 
session by, from, under, or by collusion with such tenant.—-Russgell v. 
Desplous, 

2. In an action of unlawful detainer, where the defendant, having pur- 
ehased the premises at sheriff’s sale under execution against thé 
plaintiff, received the possession from an under-tenant of plaintiff’s 
lessee after the expiration of the original tenancy, the record of the 
jalgment under which the land was sold, and the sheriff’s deed for 
the premises, are not admissible evidence for the defendant, even 
‘to show that his possession was lawful :” such evidence goes to the 
merits of the title, end is therefore inadmissible.—Clay’s Digest 
251, §6; Code, § 2859.—Dumas v. Hunter, 


ESTATES OF DECEASED PERSONS. 


1. The surviving brothers and sisters of a deceased infant, may recover, 
in equity, a legacy bequeathed to them jointly with him, without 
administration on his estate, when there are no debts against it.— 
Vanzant v. Morris, 

2. A decree rendered in the Probate Court on the final settlement of an 
estate, distributing the share of a deceased distributee directly 
among his children, held erroneous, and reversed on appeal sued out 
by his administrator, who had been made a party to the decree, on 
petition, for the purpose of taking an appeal.—McConico v. Cannon, 

8. Under the Code (§ 1888) an appeal does not lie to the Supreme Oourt, 
on an order of the Probate Court for the sale of real estate belong- 
ing to a decedent,—Devany’s Heirs v. Devany’s Adm’rs, 


ESTOPPELS. 
1. In tresp2es to try titles, the plaintiff is entitled to recover damages 
for the rents accruing up to the time of the verdict, and therefore 
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ESTOPPELS—conTinvED. 


the judgment is conclusive that they were recovered ; and the fact 
that the action was against a tenant whose term expired before the 
rendition of the judgment, if his landlord was made a party, makes 
no difference.—Shumake v. Nelms’ Adm’r, 


9. Arecovery in ejectment, or in trespass to try titles, is conclusive be- 


tween the parties and their privies, as to the title of the plaintiff’s 
lessor, in a subsequent action for the rents and profits. 


. When two attachments, sued out between the same parties, are levied 


on the same property, and a claim interposed in each case by the 
game person, @ judgment in one case, finding the property subject 
to the execution, is conclusive evidence that it is also subject in the 
other.—Derrett v. Alexander, 


. In trover for the conversion of several bales of cotton, the record of a 


former recovery in an action of detinue, brought by one who is shown 
to have been defendant’s bailee,—which action defendant by his 
counsel defended, and in which, on an agreed statement of facts, 
his title was set up, and held subordinate to plaintiff ’s,—is admis- 
sible evidence for the plaintiff, and parol evidence is admissible, in aid 
of the record, to show defendant’s connection with the case.—- 
Tarleton & Pollard v. Johnson, 


. A person who is shown by parol to have been the real defendant in an 


action of detinue, though no party to the record, is concluded by 
the judgment as to the title then adjudicated, but not as to a title 
subsequently acquired from one who was neither a party nor privy 
to the action; but the jury must pass upon the sufficiency of the 
parol evidence, and it is error in the court to assume its sufficiency. 


6. A judgment, when rendered on a verdict on the merits, is final and 


~T 


conclusive between the parties, not enly as to the facts actually lit- 
igated and decided, but upon all the facts necessarily involved in 
the issue. —Wittick y. Traun, 


. The trustee is not estopped from showing that the actual amount of 


any debt is less than that specified in the assignment, and he would 
only be accountable for the actual amount of it.—Royall’s Adm’r v. 
McKenzie, : 


8. Where one assumes to act in a particular capacity, he will be estopped 


from denying the position which he has taken, when such a denial 
would operate to defeat rights attaching to the contract itself; but 
the doctrine of estoppel does net extend to matters affecting the 
remedy merely, which are entirely foreign to and disconnected from 
the contract, or the character in which the parties entered into it; 
—Duncan & Hooper v. Stewart, 


A slave’s confession, madein the presence of his master and the 


plaintiff, that he has received from another slave stolen money be- 
longing to plaintiff, involves no charge against his master, and calls 
for no reply from him ; and therefore the master’s silence cannot be 
construed into an admission on his part of any of the facts to which 
the confession related.—Jelks v. McRae, 


10. The doctrine of estoppel in pais cannot be so extended as to allowa 


recovery on a promise of the master to pay stolen money received 
by hisslave, which created no legal obligation for want of a consid- 
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ESTOPPELS—conrinvep. 
eration) merely because the plaintiff relied upon the promise, and 
therefore neglected to use proper means to recover his money. 440 
11. If the president of a foreign bank is required by its charter to bea 
resident of the State in which it is located, he cannot, when sued by 
its creditors here, be heard to deny the character in which he held 
himself out to the world, nor aver that he was not qualified to hold 
that office by reason of his residence in this State.--Bank of St, 
Marys, Winter, et al. y. St. John, Powers &Co.,and Henley, = 566 


ESTRAYS. 

1. A person who kills an estray within twelve months after the straying, 
and appropriates it to his own use, is liable to the penalty given by 
the statute (Clay’s Digest, p. 550, § 5) against ‘“‘any person who 
shall take up or use an estray contrary to the meaning of the act.— 
Simpson v. Talbot, 469 

2. When time is laid under a videlicet, the pleader is not required to 
prove it as alleged ; and therefore, when the time of killing an es- 
tray is thus laid, although the time specified is within twelve months 
after the alleged straying, it is not a sufficient averment that it was 
within the twelve months. 469 


EVIDENCE. 

1. Aslave’s confessions of guilt to his master, when elicited or influenced 
by the fear of punishment or the hope of some benefit to be gained 
by making them, is not admissible evidence against him; and his 
subsequent repetition of them before the examining magistrate, if 
made in the presence of his master, is equally inadmissible, unless 
it is clearly shown that he was free from the least apprehension of 
punishment from his master as a consequence of bis recantation. 
Wyatt v. The Scate, 9 

2. Therefore, in this case, the slave’s confessions to his master were ex- 
cluded, because the latter had said to him, “ Boy, these denials only 
make the matter worse ;” and the repetition of them before the ex- 
amining magistrate, in the presence of the master, was also ruled 
inadmissible, the justice having failed to caution him as to their 
effect. 9 

3. No precise rule can be laid down as to the length or character of ac- 
quaintance which would render the opinion of a person not a physi- 
cian admissible evidence on a question of insanity. In cases of gen- 
eral insanity—a total incapacity to distinguish right from wrong on 
any question—the same degree of observation is not required to dis- 
cover the existence of the disease, as in cases of monomania or par- 
tial derangement, and therefore the same degree of intimacy is not 
necessary to render the opinion of the witness,admissible; but in 
every case, the circumstances must be such as to have afforded the 
witness the opportunity of forming an accurate judgment as to the 
existence or non-existence of the disease, considered with reference 
to the character or degree in which it is alleged to exist. (In this 
case the opinion of the witnesses, in connection with the facts to 
which they deposed, was ruled admissible.)—Powell v. The State, 21 
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EVIDENCE—conTINUED. 
4. The fact that the defendant was intoxicated“ that he was excited 
and scattering in his conversation, and that no one who heard him 
could repeat all that he said,” does not render his declarations or 
confessions of guilt inadmissible.—Eskridge v. The State, 

5. Under an indictment for trading with a slave, it was shown that the 
defendant had bought some bricks from the slave, which the latter 
had stolen from his master, and the master testified, on behalf of 
the State, that the bricks were his, and that he had examined them 
on the defendant’s premises: Held, that the defendant’s declarations 
(made while the witness was examining the bricks), ‘‘ that the bricks 
were his, and that he got them from another person's brick-yard,” 
were not admissible evidence for him.—Starr y. The State, 

6. To authorize a witness to testify to the general character of a person 
in respect to his habits, he should first state that he is acquainted 
with that person’s general character in the particular to which he 
deposes; but if his testimony shows that fact, whether brought out 
on preliminary examination or examination in chief, it will be suffi- 
cient.—Elam v. The State, 

7. The fact of insolvency cannot be proved by hearsay evidence.--Wal- 
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ker v. Forbes, 139 


8, The statement of the principal debtor, made during the pendency of 
the negotiation for the goods, “that he had been unfortunate and 
was without means,” is admissible evidence against the guarantor, 
ina suit on the guaranty, as tending to show that the credit was 


given to him. 139 


9. A witness may testify to the existence of notes or bills of exchange, 
although they are not produced, nor their absence accounted for.— 


Saodgrass v. Branch Bank at Decatur, 161 


10. So, also, he may testify tothe fact that a debtor made a written 
proposition of compromise, without producing the writing, or ac- 


counting for its absence. 161 


11. On a trial of, the right of property in slaves, the claimant derived 
title under a bill of sale from the defendant in execution, which the 
plaintiff attacked for fraud ; and it was shown that the slaves had 
remained in the claimant’s possession for about four years from the 
date of the billof sale: Held, that the plaintiff might prove that 
the defendant in execution was decreed a bankrupt at the expira- 
tion of that time, and that the slaves were found in his possession a 


few months afterwards. 161 


12. The record of a judgment rendered against the defendant in execu- 
tion after his sale to the claimant, is not admissible evidence, as 


against the claimant, to prove an indebtedness prior to its rendition. 161 


18: In trover for the conversion of a slave, which the evidence tended to 
prove had been stolen by the defendant, plaintiff having introduced 
evidence to show that defendant and his accomplice, by whom the 
slave was run off, “ were quite intimate and friendly, and acted in 
concert :” Held, that defendant might rebut this evidence by prov- 
ing that his alleged accomplice “‘ manifested great hostility to him.” 


—Martin’s Executrix vy. Martin, 201 


14. A person who removed into the neighborhood of an impeached wit- 
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EVIDENCE—continvep. 
ness, about the time the latter left, is competent to testify to his 
general reputation in that neighborhood at that time, 201 


15. A witness may testify to the general character of an impeached wit- 
ness for truth and veracity, both from his own knowledge and from 
what he has heard from other persons; and he may state that itis 
*<very unfavorable.” 

16. The contents of an attachment, which is shown to be lost, may be 
proved by secondary evidence.—Derrett v. Alexander, 

17. Evidence of the death of an animal attached, before the trial of the 
claim suit, is inadmissible, as it does not affect the right of re- 
covery. 265 

18. In trover for the conversion of several bales of cotton, the record of 
a former recovery in an action of detinue, brought by one who is 
shown to have been defendant’s bailee,—which action defendant by 
his counsel defended, and in which, on an agreed statement of facts, 
his title was set up and held subordinate to plaintiff ’s,—is admissi- 
ble evidence for the plaintiff, and parol evidence is admissible, in aid 
of the record, to show defendant’s connection with the case.---Tarle- 
ton & Pollard v. Johnson, 300 

19. When a witness testifies, on his voir dire, that he was a partner of 
the firm which is shown by other evidence to have been defendant’s 
vendor of the goods in suit, he may testify to the further fact that 
said firm was also the plaintiff’s vendor, thus balancing his interest, 
and restoring his competency. 300 

20. An answer in chancery is admissible evidence against the respondent, 
in a subsequent suit, whether the parties are the same or not.—Roy- 
all’s Adm’r v. McKenzie, 868 

21. A witness may state that “‘ he regards certain debtors as insolvent,” 
if his testimony shows that his conclusion is based upon his knowl- 
edge of their circumstances; but not otherwise. 863 

22. The declarations of one who is in possession of personal property, in 
disparagement of his own title, are admissible evidence against a 
subsequent derivative purchaser from him.—Jennings v. Blocker, 415 

23. A recital in a will made by the donor at the time of the gift to his 
daughter, though of no efficiency as a muniment of title, is relevant 
testimony as tending to show the gift, and is admissible as part of 
the res geste. 415 

24. On the taking of an account before a master in chancery, to ascertain 
the compensation to which an executor is entitled, a witness cannot 
be asked, after the pleadings and depositions in the cause have been 
read in his hearing, “ to state, from his own knowledge, and the facts 
disclosed by the pleadings and evidence, what would be a reasonable 
compensation to the executor.”—Gould v. Hays, 426 

25. A general motion to exclude a party’s answers to interrogatories ex- 
hibited to him under the statute, ‘on the ground that they are 
evasive, irresponsive, and contain improper matter,” when some of 
them are full and correctly made, should be overruled.—Swinney & 
Palmer v. Dorman, 433 

26. A slave's confession, made in the presence of his master and the plain- 
tiff, that he has received from another slave stolen money belonging 
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to the plaintiff, involves no charge against his master, and calls for 
no reply from him; and therefore the master’s silence cannot be 
construed into an admission on his part of any of the facts to which 
the confession related.—Jelks v. McRae, 440 
When a party reads in evidence to the jury a deposition taken by his 
adversary, which the latter declined to offer, he thereby makes it 
his testimony, and it does not lie with him to say that any portion 
of it is illegal or incompetent.—Jewell v. Center & Co., 498 
When the evidence of a custom is conflicting, it should be left to the 
jury to determine whether the custom is proved; but where the only 
evidence is that of one witness, whose testimony, not restricting the 
custom to any particular time or place, tends to prove the law mer- 
chant to be otherwise than it really is, the court may instruct the 
jury that there is no evidence of custom before them. 498 


. The law merchant cannot be proved by witnesses, but is matter of 


law for the court. 498 


80. Evidence of a custom held to be so vague as to the length of time it 


31. 


82. 


had existed, and so general and indefinite as to the place of its ex- 
istence, as not, prima facie, to enter into and form a part of the 
contract sued on, so as to control its provisions as a particular usage 

of trade. 498 
The non-production by a witness of a letter spoken of by him, whieh 

he is required by the interrogatory to attach to his answer, does not 
justify any inference prejudicial to the party by whom his deposition 

was taken ; its non-production after notice would only justify parol 
proof of its contents. 498 
Although the donor’s subsequent declarations cannot be received to 
invalidate his previous gift, when once it is established; yet, where 
the issue is whether he had parted with his dominion in favor of the 
donee, with whom he had left the slave, a letter subsequently writ- 
ten by him to the latter is admissible evidence for the purpose of 
showing that the latter was holding as his bailee merely.—Stallings 
vy. Finch, 

But evidence that the slave was the kept mistress of her owner, and 
that she had children by him, is irrelevant and inadmissible for the 
plaintiff. 518 
In an action by an auctioneer against the purchaser of a slave, to 
recover the difference between the price bid at the sale and the 
amount brought at a re-sale on the purchaser’s account, a written 
memorandum of the sale kept by plaintiff ’s clerk who was present,— 
accompanied by the parol testimony of the clerk, showing that the 
slave was knocked down to defendant, and was afterwards delivered 

to him,—is admissible evidence for plaintiff, as proving such a con- 
summation of the sale as will take it out of the statute of frauds. . 
Kelly v. Brooks, 528 


518 


. Evidence of a proposition of compromise or arbitration, and its re- 


fusal, is not admissible evidence against the party refusing. 523 
If a party introduces and examines in chief a witness who has an in- 
terest adverse to him, he thereby waives all objection to his incom- 
petency from interest, and confers on his adversary the right to 
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examine the witness fully as to his knowledge touching any and all 
facts material to the case. 

87. What is said by the parties to a contract at the time it is made, as 
to its terms, is admissible evidence as a part of the res gesta,— 
Hooper v. Edwards, 

88. What is said by the parties at the time slaves are delivered under a 
contract of hiring previously made, in relation to the contract, is 
also admissible on the same principle. 

39. A transcript from the books or papers on file in the General Land 
Office, or in the Indian Bureau of the Department of the Interior, if 
properly certified, under the seal of the department, by the ‘‘ acting 
commissioner,” is admissible in evidence.—-Stephens v. Westwood, 


EXCEPTIONS, BILL OF. 


1. In a case in which insanity was relied on as a defence to an indict- 
ment for larceny, the bill of exceptions recited that the State 
offered to prove, by a witness who had known the prisoner two years 
before the commission of the alleged offence, ‘‘ that the prisoner, in 
his opinion, was a man of sound mind and not insane, and that he 
could distinguish right from wrong; to which the prisoner objected”: 
Held, construing the bill of exceptions most strongly against the ex- 
ceptor, that the opinion of the witness referred to the prisoner’s 
mental condition at the time of his previous acquaintance with 
him, and not at the time of the trial.—Powell v. The State, 

2. The party who insists on error must make the record affirmatively 
show it.—Eskridge v. The State, 

8. When an affirmative charge is given, which asserts a correct abstract 
proposition of law, it will be presumed, on error or appeal, to have 
been justified by the evidence, unless the proof is set out in the bill 
of exceptions.—Morris v. The State, 

4. When a party excepts to the refusal of the court to give a charge 
asked. he must set out in his bill of exceptions sufficient of the evi- 
dence to show that the charge was not abstract. 

5. When the bill of exceptions, after setting out a charge requested by 
the defendant, concludes with these words: ‘* which charge the court 
refused, and the defendant excepted,” the exception applies only to 
the refusal to charge, and cannot be extended to charges previously 
given.—Agee & Agee v. Medlock. 

6. Plaintiffs in attachment having assigned for error the several rulings 
of the court shown by the bill of exceptions in the admission and 
exclusion of evidence on the trial, while the judgment entry (only 
reciting that the garnishee answered orally denying all indebtedness 
to the defendant in attachment, and that it was therefore ordered by 
the court that he be discharged) excluded the idea that there was 
any trial, or that the garnishee’s answer was even controverted, the 
judgment was affirmed, and the rulings of the court set out in the 
bill of exceptions were not considered.—Marriott & Hardesty v. 
Lewis, 

7. When the charge of the court assumes a fact as proved, it will be pre- 
sumed, on error or appeal, that the evidence justified the assumption, 
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EXCEPTIONS, BILLS OF —continvuzp. ~ 
unless the bill of exceptions shows that the evidence was conflicting, 
or left the fact in doubt: a statement that the evidence “‘ tended to 
show” the fact, is not sufficient to put the court in error.—Kirkland 
v. Oates, 465 
8. Under the act “toregulate the sessions of the Circuit and City Courts 
of Mobile,” (which provides—Pamph. Acts 1853-4, p. 92, § 8—that 
execution shall issue at the expiration of twenty days from the ren- 
dition of any judgment, and ‘‘that the said judgment shall be final, 
in every respect the same as if the minutes of the court had been 
signed, and the court adjourned; but the defendant shall not be 
thereby prevented from moving for a new trial, or in arrest of judg- 
ment, nor deprived of any right he would otherwise have had,”) a 
bill of exceptions, which is not reduced to writing and presented to 
the judge for signature until after the expiration of twenty days 
from the rendition of the judgment, will be regarded as not presented 
until after the adjournment of the court.—- Stein v. McArdle & Waters, 561 
9. A bill of exceptions, which was not reduced to writing and presented 
to the judge for signature within the time prescribed by the statute, 
cannot be established (Code, § 2356) upon proof that the cause, which 
involved less than $20, was submitted to the judge without the in- 
tervention of a jury, and was held under advisement by him,—that 
the counsel of the party excepting frequently applied to him to know 
whether he had decided it, and was told by him that he had not; 
and that a judgment was afterwards rendered by him without noti- 
fying the counsel, although they were in daily attendance on court, 
of which they had no notice whatever until after the expiration of 
the time prescribed for signing bills of exceptions. 561 
10. Where the claimant’s bill of exceptions shows an erroneous affirma- 
tive charge against him, the objection cannot be raised, to prevent a 
reversal in his favor, that the bill of exceptions purports to set out 
all the evidence in the cause, and does not show that the claimant 
proved the consideration of his deed from the defendant, although 
it was executed after the rendition of plaintiff’s judgment: that 
point cannot be raised in the appellate court, when no objection was 
made to the reading of the deed in the court below, and no charge 
asked in reference to the effect of this deficiency of proof upon the 
rights of the parties.—Cotten v. Thompson, 671 


EXECUTION, WRIT OF. 

1. When the wife is seized in fee simple of lands at the time of her mar- 
riage, her husband, by virtue of the marriage, takes at least an es- 
tate for life, which is a legal freehold subject to levy and sale under 
execution at law against him.—Cheek v. Waldrum and Wife, 152 

2. If the sheriff pays to the plaintiff the amount of an execution then in 
force in his deputy’s hands, and the deputy afterwards collects it 
from the defendant in execution, his sureties are liable on their bond 
if he fails to account for it, as no one but the defendant in execution 
can take advantage of the payment by the sheriff.--McGehee v.Gewin, 176 

8. The discharge of a levy, on account of the plaintiff’s failure to give a 
bond of indemnity when required by the sheriff, destroys the lien 
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EXECUTORS AND ADMINISTRATOKS. 
1. When an administrator refuses to plead the statute of limitations, the 


8. An administrator in chief, on settlement of his accounts with the sue- 


4. If one in his lifetime makes a fraudulent conveyance of his property, 


6. A grant of letters of administration on the estate of a living man, who 


6. But the purchaser of a slave at the sale cannot, while holding possess- 


7. Compensation, when applied to trustees, means but little (if anything) 


EXECUTION, WRIT OF—continvep. 1 


on the property, and thus gives effect, as against a subsequent levy, 
to a deed executed by the defendant while the execution was in the 
sheriff’s hands, but before it was levied.—Cotten v. Thompson, 671 


distributees of the estate cannot, on motion, be made parties to the 
cause for the purpose of putting in that plea.—Ez parte Perryman 
and Wife, 79 
n final settlement of an administrator’s accounts, he was held entitled 
to a eredit for the entire amount paid by him on a note, (which was 
shown to have been executed for the benefit of one K., by the intes- 
tate, said K. and himself,as joint makers,) on proof of the intestate’s 
repeated declarations “that there were matters between him and 
K., in relation to the note, of which R. (the administrator) knew 
nothing, and which made it his (intestate’s) duty to protect R,” al- 
though there was also evidence of his own declarations that he had 
signed the note as co-surety with his intestate, and considered him- 
self equally bound for its payment.— Milam v. Ragland, 248 


ceeding administrator de bonis non, cannot be charged with a sum 
of money which is shown to have been deposited by the intestate, a 
short time before his death, in the hands of a bailee for safe-keeping, 
and to have been paid over by the bailee to the administrator de 
bonis non himself. 248 


his grantee may, after his death, be charged as executor de son tort, 
although there is a lawful representative, because the latter, being 
bound by the fraud of his testator or intestate, cannot be charged 
at all in his representative capacity ; but this doctrine has no appli- 
cation to cases of collusion between the lawful representative and a 
third person, where there is nothing to prevent the former from be- 
ing held liable, and therefore the latter cannot be charged as execu- 
tor de son tort.—Simonton vy. McLane’s Adm’r, 853 


is supposed to be dead, is absolutely void; and if the administrator 
sells the personal property, under an order of court regularly mad2, 
he is a trespasser.—Duncan & Hooper v. Stewart, 408 


ion under the contract, or if the slave has died while thus in his 
possession, resist the payment of the note given for the price, if sued 
by the administrator ; and if, on the re-appearance of the supposed 
decedent, the administrator assigns the note to him by endorsement, 
the assignee may sue on it in his own name, and recover, notwith- 
standing the death of the slave prior to the endorsement. 408 


more than a liberal indemnity. Asa general rule, in making al- 
lowances to executors, whether under the act of 1841, or without 
reference to that act, the court should look to the loss of time, trou- 
ble, risk and responsibility which are demanded by the nature of 
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the trust, and actually incurred, and allow such a remuneration as 
a prudent and just man would, unter such circumstances, consider 
a fair compensation, without, however, being governed by the bu- 
siness charges usually made for the like services.--Gould v. Hays, 

8. When letters of administration are granted to a sheriff virtute officii, 
and after his removal from the State ex parte proceedings are insti- 
tuted against him to compel a settlement of his administration, all 
the preliminary orders of the court must show that he was proceeded 
against in that capacity; especially when it is shown that, after the 
expiration of his term of office as sheriff, he took out letters of ad- 
ministration individually, and gave a new bond with new sureties. 
Spence v. Savery, 

9. The objection may be raised for the first time on error assigned by the 
defendant, that the preliminary proceedings, in which he is described 
as “administrator de bonis non,” are not sufficient to support a final 
decree, by default, against him as ‘late sheriff of said county, and 
by virtue of his office as sheriff administrator de bonis non,” &e. 

10. And the fact that the estate had been previously declared insolvent 
on the report of the defendant, will not prevent him from raising the 
ohjection, when the record shows that the estate was not otherwise 
treated as insolvent, and the final decree against him is in favor of 
a succeeding administrator de bonis non. 


FRAUDS, STATUTE OF. 


1, The possession of slaves by a fraudulent vendee gives him no title un- 
der the statute of limitations, as against a creditor of the vendor, 
if the latter could not, by reasonable diligence, have discovered the 
fraud within six years before the levy of his execution.—Snodgrass 
v. Br. Bank at Decatur, 

2. If one in his lifetime makes a fraudulent conveyance of his property, 
his grantee may, after his death, be charged as executor de sox tort, 
although there is a lawful representative, because the latter, being 
bound by the fraud of his testator or intestate, cannot be charged 
at all in his representative capacity ; but this doctrine has no appli- 
cation to cases of collusion between the lawful representative and a 
third person, where there is nothing to prevent the former from be- 
ing held liable, and therefore the latter cannot be charged as execu- 
tor de son tort.--Simonton v. McLane’s Adm’r, 


‘8, In an action by an auctioneer against the purchaser of a slave, to re- 


cover the difference between the price bid at thesale and the amount 
brought-at a re-sale on the purchaser’s account, a written memo- 
randum of the sale, kept by plaintiff’s clerk who was present,—ac- 
companied by the parol testimony of the clerk, showing that the 
slave was knocked down to defendant, and was afterwards delivered 
to him,—is admissible evidence for plaintiff, as proving such a con- 
summation of the sale as will take it out of the statute of frauds. 
Kelly v. Brooks, 

4. If the purchaser of a slave at public auction takes possession under 
his contract, without anything being said, or any understanding 
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FRAUDS, STATUTE OF—continvep. 
had, qualifying the act, and retains possession for one, two or three 
days, without making any objection to the sale, the jury may well 
infer from these facts a consummation of the contract which is suffi- 
cient take it out of the statute of frauds. 623 








GAMING. 
See Criminat Law, 20, 21, 29, 


GIFT. 


1. A separate estate in slaves may be created by a verbal gift to a mar- 
ried woman consummated by delivery; and the donor cannot, by 
deed subsequently made without the consent of the donee, and while 
the latter is in possession, alter the terms of the gift —Crabb’s Adm’r 
vy. Thomas, 212 

2. The owner of a slave having left her in plaintiff’s possession ,—telling 
him that, if he never called for her, plaintiff’s wife was to have her,— 
afterwards died without calling for her, and made no disposition of 
her by his will: He/d, that these facts were not sufficient to estab- 
lish a gift, as the owner had never parted with his control or right 
of dominion.—Stallings v. Finch, 518 

8. Although the donor’s subsequent declarations cannot be received to 
invalidate his previous gift, when once it is established ; yet, where 
the issue is whether he had parted with his dominion in favor of the 
donee, with whom he had left the slave, a letter subsequently writ- 
ten by him to the latter is admissible evidence for the purpose of 
showing that the latter was holding as his bailee merely. 518 

4. But evidence that the slave was the kept mistress of her owner, and 
that she had children by him, is irrelevant and inadmissible for the 
plaintiff. 518 


GUARANTY. 

1. A guaranty, addressed to a mercantile firm, in these words: ‘‘Gentle- 
men, if you can sell Mr. C. any groceries, I am willing to guaranty 
the ultimate payment of any bill he may make with you, to the 
amount of $500,” is a collateral undertaking to be ultimately re- 
sponsible for the demand, if the party to whom the groceries are 
furnished, after the use of all reasonable and proper means of co- 
ercing payment, fails to pay: and notice of acceptance, as also of 
the principal’s default, is necessary to charge the guarantor.— 
Walker v. Forbes, 139 

2. Notice of acceptance within a reasonable time must be given to the 
guarantor, except in cases where the agreement to accept is contem- 
poraneous with the guaranty, or constitutes the consideration and 
basis of it. 139 

8. Where the guaranty is of a demand to be created in future, and the 
terms of the contract are left at the option of the guarantee and 
the principal debtor, the guarantor is entitled to notice of the prin- 
cipal’s default; but if the latter is insolvent when the debt falls due, 
notice is unnecessary, as the guarantor can sustain no injury from 
the want of it. 139 
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GUARANTY—conTINUED. 

4. In assumpsit on a collateral guaranty, in such case, no recovery can 
be had on the common counts; and a special count, which does not 
get out the terms of the contract between the guarantee and the 


principal debtor, is fatally defective on demurrer. 139 
5. Sureties, endorsers and guarantors are liable according to the law of 
the place of their contract. 139 


6. Sections 3014, 3015 and 3016 of the Civil Code of Louisiana apply to 
ordinary contracts of suretyship, or simply guaranties, but not to 
cases where the terms of the contract expressly provide or necessa- 
rily imply a diligence on the part of the creditor beyond that re- 
quired by them. 189 

7, A draft drawn by the principal debtor on the guarantor for the amount 
of the debt, but not accepted by the latter, does not in any way af- 
fect the relations of the parties on the original demand, when it does 
not appear to have been received in payment. 1 139 

8. The statement of the principal debtor, made during the pendency of 
the negotiation for the goods, ‘that he had been unfortunate and 
was without means,” is admissible evidence against the guarantor, 
in a suit on the guaranty, as tending to show that the credit was 
given to him. 139 

9. A writing in these words: ‘“Sir—At Mr. S.’s request, I have con- 
cluded to stand his security for the hire of two boys, not exceeding 
$210, for the year 1847. Dec. 31, 1846,’—held a collateral guar- 
anty which required notice of acceptance within a reasonable time, 
there being no new consideration between the parties.—Fay v. Hall, 704 

10. In an action on a guaranty, where notice of acceptance is necessary 
to charge the guarantor, notice must be averred in the declaration ; 
but the general allegation (‘‘of all which aforesaid premises the 
said defendant,” &c., ‘‘then and there had notice”), when the de- 


claration states facts on which it can operate, is sufficient. 704 
11. The declaration must also aver the terms of the credit given to the 
principal debtor, and his failure to pay. 704 


HUSBAND AND WIFE. 


1. A married woman may come into equity, suing by her next friend, to 
protect her separate property from levy and sale under executions 
against her husband, if her trustee refuses to interpose a claim at-law. 
Bridges & Co. v. Phillips, 186 

2. Where slaves are partly purchased and paid for with the money of the 
husband, and a bill of sale taken to himself as trustee of his wife, he 
has such an interest in them as may be subjected to the payment of his 
debts; but his creditors must file a bill for this purpose, to ascertain 
and separate his interest from that of his wife. 186 

2. When the wife is seized in fee simple of lands at the time of her mar- 
riage, her husband, by virtue of the marriage, takes at least an estate 
for life, which is a legal freehold subject to levy and sale under exe- 
cution at law against him.—Cheek v. Waldrum and Wife, 152 

4. When a mortgagor conveys mortgaged lands by an absolute conveyance, 
the estate of the purchaser is liable to be divested by a sale under the 
morigage; and if the lands are subsequently sold under the mortgage, 


his widow is not entitled to dower in them. 162 
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HUSBAND AND WIFE—continvep. 
5. An ante-nuptial contract, which was drawn by the husband himself, and 
which, through his fraud or mistake, does not include all the property 
which was intended to be secured to the separate use of the wife, will 
be reformed in equity on her application.—Love v. Graham, 187 
6. A married woman, whose trustee refuses to interpose a claim at law 
to protect her separate estate when taken in attachment by her hus- 
band’s creditors, may come into equity for relief. 187 
7. As to slaves which are shown to have been purchased by the husband 
with his own means, although the bill of sale was taken in the name 
of his father as trustee for his wife, the injunction will be dissolved, 
and the creditor allowed to proceed at law; but as to others which are 
shown to have been partly purchased with choses in action belonging 
to the wife’s separate estate, the injunction will be perpetuated, with- 
out prejudice to the creditor’s right to file a bill to separate the inte- 
rest of the husband from that of the wife. 187 
8. Ifa woman marry before the expiration of the term for which her slaves 
are hired out, the hire for the unexpired portion of the term, though 
included in the notes taken, is a part of the income (and not the cor- 
pus) of her estate, and therefore her husband is not accountable for it 
under the act of 1848.—Bryan and Wife v. Weems, ex’r &c., 195 
9. If the wife dies intestate as to a portion of her estate only, her husband 
is entitled, under the acts of 1848 and 1850, to one half of the person- 
al property undisposed of. 195 
10. On a final settlement by the husband of his administration on his wife’s 
estate, he is entitled to a credit for payments made by him during the 
marriage of debts contracted by her while sole which constituted a 
charge on her separate estate. 195 
11. A separate estate in slaves may be created by a verbal gift to a mar- 
ried woman consummated by delivery; and the donor cannot, by deed 
subsequently made without the consent of the donee, and while the 
latter is in possession, alter the terms of the gift—Crabb’s Adm’r v. 
Thomas, 212 
12. A married woman, whose separate estate is levied on by her donor’s 
creditors, and who has no trustee to protect her interest at law, may 
come into equity for relief. 212 
13. When slaves go into the possession of husband and wife, under a ver- 
bal gift from the wife’s father to her sole and separate use, if the hus- 
band elects to treat them as her sole property, and holds and controls 
them as her trustee until her death, his marital rights cannot after- 
wards be asserted, but the property vests absolutely in the wife’s per- 
sonal representative.—Jenning’s v. Blocker’s Adm’r, 415 
14. And if the husband afterwards places the slaves, as a nurse for his in- 
fant child, in the family of the donor, who subsequently executes a 
mortgage on them, which mortgage is purchased by one who is cog- 
nizant of all the facts, and who afterwards, without foreclosure, sells 
by quit-claim to another, the wife’s administrator may recover against 
such derivative purchaser. 415 
15. To charge the separate estate of a married woman, under the act of 
1850 (Pamph. Acts 1849-50, p. 65), with “ articles of family supply,” 
the declaration must allege that she holds her separate estate either 
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HUSBAND AND WIFE—continvep. 
under the act of 1850, or that of 1848, to which it is an amendment: an 
averment, that she has a separate estate “which came to her after the 
first day of March, 1848,” is not sufficient.—Cunningham v. Fontaine, 644 
16. If the husband dies before suit brought, the right of action survives 
against the wife, for articles of family supply, under the act of 1850. 644 


INDIAN RESERVATIONS. 

1. After the location of an Indian reservee under the treaty of March 24,. 
1832, no valid entry of the land embraced in the reservation could be 
made; and consequently, a patent issued on such invalid entry, as 
against the reservee or those claiming under him, would be void.— 
Stephens v. Westwood, 716 

2. If the location is proved by the Government records to have been regu- 
larly made, it cannot be collaterally impeached, even by one holding 
@ patent from the United States. 716 


INDICTMENT—See Criminat Law. 


INSANITY. 

1, No precise rule can be laid down as to the length or character of ac- 
quaintance which would render the opinion of a person not a physi- 
cian admissible evidence on a question of insanity. In cases of gen- 
eral insanity—a total incapacity to distinguish right from wrong on 
any question—the same degree of observation is not required to dis- 
cover the existence of the disease, as in cases of monomania or partial 
derangement, and therefore the same degree of intimacy is not neces- 
sary to render the opinion of the witness admissible; but in every case, 
the circumstances must be such as to have afforded the witness the 
opportunity of forming an accurate judgment as to the existence or 
non-existence of the disease, considered with reference to the character 
or degree in which it is alleged to exist. (In this case the opinion of 
the witnesses, in connection with the facts to which they deposed, was 
ruled admissible.)—Powell v. The State, 21 


INSOLVENT ESTATES. 


1. A claim allowed against an insolvent estate for money paid by mistake, 
under these facts: The creditor, as administrator of the estate of the 
decedent’s father, paid to the decedent’s trustee (she being then a 
married woman) the distributive share of one of her brothers, which 
was supposed by all the parties to have been assigned to her husband 
for her separate use, and was afterwards compelled to pay it again to 
her husband’s administrator, upon proof that the assignment was to 
the husband in his own right, and not for the separate use of his wife. 
Bird v. Bohannon’s Adm’r, 279 

2. A void execution having been levied on the defendant’s goods after his 
death, the sheriff sold them, and paid over the proceeds to the plain- 
tiff in execution, and afterwards, by virtue of his office as sheriff, be- 
came administrator de bonis nen of the defendant’s estate, which was 
declared insolvent : Held, that he was chargeable, on final settlement” 

with the creditors, with the amount for which the goods sold.—Whit- 

lock’s Adm’r v. Whitlock’s Creditors, 
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INSURANCE. 


1. When a policy of insurance is assigned after a loss has accrued, the as- 
signee may maintain an action on it in his own name, either under the 
act of 1828 (Clay’s Digest, p. 383), or under the Code (§ 2129), al- 
though it contains the usual stipulation against assignment.—Perry v. 
Merchants’ Insurance Company, 

2. The assignee’s right to sue is not affected by a stipulation in the policy 
for its renewal, if it had expired without renewal before the assign- 
ment, and the right of renewal was gone with the partial destruc- 
tion of the property. 

8. An assignment of “ull the loss or damage which accrued under the 
policy prior to” a specified day, passes the whole interest in the policy 
to the assignee, when it is shown that the loss had accrued, and the 
policy expired, before that day. 


INTEREST. 

1. The law attaches interest as an incident to a debt from the moment it is 
due, unless there is some agreement between the parties to the con- 
trary; the fact that the vendor acted in bad faith, and attempted to 
repudiate his contract altogether, does not relieve the vendee from 
the payment of interest, on a bill filed to enforce a vendor’s lien.— 
Cheek v. Waldrum and Wife, 

2. When a bill in equity is filed to compel a settlement and account of an 
assignment, consisting principally of notes and accounts under twenty 
dollars against debtors who were residents of the district in which the 
trustee lived, the trustee, in the abseuce ofall special cause, should be 
allowed twelve months from his acceptance of the trust for the col- 
lection of the debts, and should be charged with interest on the avail- 
able assets from the expiration of that time.—Royall’s Adm’r v. Mc- 
Kenzie, 

3. The trustee’s own note, when included in the assignment, should be 
charged as cash in his hands from the time it falls due. 

4. Where the assignor, after the lapse of a sufficient time for closing the 
assignment, agrees with the trustee that, on the latter confessing 
judgments in favor of certain preferred creditors, the balance shall 
stand open for future adjustment, the trustee should nevertheless be 
charged with interest on that balance from that time. 


JUDGMENTS AND DECREES. 

1. In trespass to try titles, the plaintiff is entitled to recover damages 
for the rents accruing up to the time of the verdict, and therefore 
the judgment is conclusive that they were recovered; and the fact 
that the action was against a tenant whose term expired before the 
rendition of the judgment, if his landlord was made a party, makes 
no difference.—Shumake v. Nelms’ Adm’r, 

2. A recovery in ejectment, or in trespass to try titles, is conclusive be- 
tween the parties and their privies, as to the title of the plaintiff's 
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lessor, in a subsequent action for the rents and profits. 126 


8. The record of a judgment rendered against the defendant in execution 
after his sale to the claimant, is not admissible evidence, as against 
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JUDGMENTS AND DECREES—conrtinvep. 
the claimant, to prove an indebtedness prior to its rendition —Snod- 
grass v. Branch Bank at Decatur, 161 

4, A decision of the Supreme Court is conclusive when the case in which 
it was rendered is brought back a second time on appeal.—Bryan and 
Wife v. Weems, ex’r &c., 195 

§. When two attachments, sued out between the same parties, are levied 
on the same property, and a claim interposed in each case by the 
game person, a judgment in one case, finding the property subj2ct 
to the execution, is conclusive evidence that it is also subject in the 
other.—Derrett v. Alexander, 265 

6. In trover for the conversion of several bales of cotton, the record of 
a former recovery in an action of detinue, brought by one who is 
shown to have been defendant’s bailee,—which action defendant by 
his counsel defended, and in which, on an agreed statement of tacts, 
his title was set up, and held subordinate to plaintiff’s,—is admis- 
sible evidence for the plaintiff, and parol evidence is admissible, in 
aid of the record, to show defendant’s connection with the case.— 
Tarleton & Pollard v. Johnson, 

7. A person who is shown by parol to have been the real defendant in an 
action of detinue, though no party to the record, is concluded by 
the judgment as to the title then adjudicated, but not as to a title 
subsequently acquired from one who was neither a party nor privy 
to the action; but the jury must pass upon the sufficiency of the 
parol evidence, and itis error in the court to assume its sufficiency. 300 

8, An entry on the judge’s docket, in the hand-writing of the presiding 
judge, reciting that the plaintiff was ruled to give security for costs 
by the next term, is not sufficient to authorize the entry of an order 
to that effect nune pro tunc at a subsequent term, unless it shows 
the reason why the order was made.—Lewis v. Lewis, 315 

9. A judgment, when rendered on a verdict on the merits, is final and 
conclusive between the partics, not only as to the facts actually liti- 
gated and decided, but upon all the facts necessarily involved in the 
issue.—Wittick y. Traun, 317 

10, In detinue for several slaves, a judgment in favor of the plaintiff for 
all of them except one, as to whom the judgment entry is entirely 
silent, is a judgment in favor of the defendant for that one. 317 

11. A recovery in an action for the hire of a horse, buggy and harness, 
isnot a bar to another action to recover damages for injuries.done 
to the buggy and harness while in the possession of the bailee.— 
Shaw v. Beers, 

12. The improper exercise by the chancellor of his power to appoint a 
guardian ad litem for an infant defendant in his court, may be re- 
viewed on error, but the act itself is not void; and the decree ren- 
dered cannot be colluterally attacked by the infant for want of ju- 
risdictioa, although the appointment was made without service of 
process.—Preston v. Dunn, 

18. When an infant defendant to a bill of revivor is described as the 
deceased defendant’s ‘‘only infant son whose name is unknown,” 
the decree rendered against him is not void for uncertainty, and 
cannot be collaterally impeached ; especially when the infant, by 
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JUDGMENTS AND DECREES—continuep. 


his subsequent bill to redeem lands sold under the decree, shows 
that he is the person against whom the bill of revivor was filed. 507 
14. A judgment by default, against a defendant who was not before the 
court, purporting to be founded on an original attachment, which 
nowhere appears in the record, but which was prayed for and ob- 
tained (if at all) by the person for whose use, in the name of an- 
other as nominal plaintiff, the judgment was rendered,—is wholly 
irregular and erroneous, and cannot be aided by any intendments, 
—Kennedy v. Millsap, use &c., 560 








JUDICIAL SALES. , 


1. The maxim “‘ caveat emptor,” as applicable to sheriffs’ sales, holds as 
well in equity as at law.—Lang’s Heirs v. Waring, 625 
2. If the plaintiff in execution purchases at the sheriff’s sale, after hav- 
ing indemnified the sheriff, and with notice of a defect in the title, he 
cannot come into equity, after paying a recovery had against him by 
the true owner, to be relieved of his purchase.—McCariney v. King, 681 


JUSTICES OF THE PEACE. 


1. In proceedings had before a justice of the peace, preliminary to the 
issue of a warrant for a public offence, technical accuracy is not re- 
quired : it is sufficient, if, giving to the language employed its usual 
and ordinary signification, it shows that an offence against the crim- 
inal law has been committed.—Crosby v. Hawthorn, 221 

2. In an appeal case, the Circuit Court may render judgment for a lar- 
ger sum than was allowed by the magistrate——Waring & Co. v. 
Gilbert & Bro., 295 

8. When an execution from a justice’s court is levied on land in default 
of personal property, a venditioni exponas, or order of sale, from 
the Circuit Court, is only the means of satisfying the justice’s judg- 
ment, and does not make it a judgment of that court.—Ellis, use 


&c., v. White, 540 
4. By the common law, a justice of the peace had no civil jurisdiction, 
and his court was not a court of record. 540 


5. Therefore, in declaring on a judgment rendered by a justice of the 
peace in another State, the declaration is fatally defective on de- 
murrer, if it does not affirmatively show that the justice had juris- 
diction by force of a local statute. 540 


LEX MERCATORIA. 


1. The law merchant cannot be proved by witnesses, but is matter of law 
for the court.—Jewell v. Center & Co., 498 


LIMITATIONS, STATUTE OF. 


1. The possession of slaves by a fraudulent vendee gives him no title 
under the statute of limitations, as against a creditor ef the vendor, 
if the latter could not, by reasonable diligence, have discovered the 
fraud within six years before the levy of his execution —Snodgrass 

v. Branch Bank at Decatur, 161 
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MANDAMUS. 

1. Mandamus from the Supreme Court does not lie to compel the Circuit 
Court to vacate an order suppressing a deposition.—Ez parte Elston, 72 

2, When a non-resident is arrested under a bail writ, and compelled to give 
bond to keep out of jail, mendomus from the Supreme Court does 
not lie to compel the Circuit Court, on its refusal, to discharge the 
bail—Ez parte Small, 74 


MISTAKE. 

1. A claim allowed against an insolvent estate for money paid by mistake, 
under these facts : The creditor, as administrator of the estate of the 
decedent’s father, paid to the decedent’s trustee (she being then a 
married woman) the distributive share of one of her brothers, which 
was supposed by all the parties to have been assigned to her husband 
for her separate use, and was afterwards compelled to pay it again to 
her husband’s administrator, upon proof that the assignment was to 
the husband in his own right, and not for the separate use of his wife. 
Bird v. Bohannon’s Adm’r, 279 

2. On a bill filed by a vendee for the rescission of a contract, alleging a 
fraudulent misrepresentation of a material fact by the vendor, if the 
evidence shows an honest mistake only, the intent being immaterial, 
the variance between the allegata and probata is not fatal, and relief 
will be granted on proof of the mistake.—Lanier v. Hill, 554 

8. An error of the clerk, in introducing in the judgment entry the name 
of a stranger as guardian of the plaintiff, may be amended by refer- 
ence to the declaration on file, in which plaintiff declared in his own’ 
name without the intervention of a next friend or guardian ; and it 
therefore will be amended on error or appeal, at the costs of the ap- 
pellant.—Kennedy & Merritt v. Young, 563 

4. Although a court of equity may, in certain cases, relieve against a mis- 
take of law, yet the mistake must be gross and palpable, and such as 
would warrant the belief that an undue advantage was taken of the 
complainant, owing either to his imbecility of mind, or to the exer- 
cise of some improper influence over him either by the party with 
whom he dealt, or by some other person with the knowledge, consent, 
or procurement of that party.—Dill et al. v. Shahan, 694 

5. If an executor purchase lands belonging to his testator’s estate, ata 
public sale made by himself and his co-executors, under a mistake of 
law as to the power of sale conferred on them by the will, he cannot 
be relieved of his purchase in equity. 694 


MORTGAGE. 
1. A sale under a mortgage, made after the law day of the deed; and in 
pursuance of its terms, vests in the purchaser all the title conveyed 
by the mortgage, divested of the equity of redemption.—Cheek v. 
Waldrum and Wife, 152 
2. When a mortgagor conveys mortgaged land»by an absolute conveyance, 
the estate of the purchaser is liable to be divested by a sale under the 
mortgage; and if the lands are subsequently sold under the mortgage, 
his widow is not entitled to dower in them. 152 


50 


















































778 INDEX. 
MORTGAGE—continvEp. 
8. Two foreclosure suits, pending in the same court, were consolidated by 
consent of counsel, and the second bill agreed to be taken as an an- 
swer and cross bill to the first; the first complainant admitted the valid- 
ity of the second’s mortgage, while the second alleged, on information 
and belief, that the first mortgage was intended to hinder and delay 
creditors, and that the debts secured by it were fictitious : Held, that 
it was incumbent on the first complainant, as against the second, to - 
prove the existence and bona fides of the debt which constituted the 
consideration of his mortgage; and that the evidence in the case was 
not sufficient to prove that the notes which he paid had been given in 
renewal of the secured notes.—-De Vandal v. Malone’s Executors, 272 
4, The want of registration of a mortgage can only avail in favor of a sub- 
sequent mortgagee, who purchased, bona fide, in ignorance of it; and 
if he sets up that defence, he must deny notice, whether charged in 
the bill or not. 272 











MOTION DOCKET. 


1. The motion docket is no part of the records proper of the court; and if 
the clerk, in making out a transcript, copies into it entries on the mo- 
tion docket, which have not been made a part of the record by motion 
to enroll or by bill of exceptions, they will be stricken out on motion. 
Waring & Co. v. Gilbert & Bro., 295 


PARTNERSHIP. 


1. Delivery by the surviving partner, of a note then assets of the firm, 
which had been endorsed in the name of the firm by the deceased 
partner in his lifetime, is not sufficient to pass the legal title to the 
purchaser.—Glasscock vy. Smith, 474 

2. When a firm is conducted under the individual name of one of the 
partners, the others, although they have given public notice of their 
interest in the firm, and are active, managing members, are dormant 
partners, and as such not necessary parties to a bill filed by the 
principal partner to enforce the payment of a firm debt from a debtor 
who contracted in ignorance of the dormant partners. (GoLDTHWaITE, 

J., dissenting. )}—Bank of St. Marys, Winter, et al., v. St. John, Pow- 
ers & Co., and Henley, 566 

8. Although a court of equity considers and treats real property, pur- 
chased with the partnership funds, and held for the purposes of the 
firm, as constituting part of the stock of the partnership, it leaves 
the legal title undisturbed, except so far as may be necessary to 
protect the equitable rights of the respective partners.—Lang’s Heirs 
v. Waring, 625 

4. If the heirs of the deceased partner are sued, in equity, by a deriva- 
tive purchaser from the surviving partner, for a divestiture of title, 
they have the right to show that the alleged equity is founded in a 
wrongful conversion of the partnership effects, which a court of equity 
should not sanction ; and the fact that the firm is insolvent, and that 
all its assets are required to pay the debts, is no answer to their 

right to defend. 
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PARTNERSHIP—continvep. 
§. The case of Andrews’ Heirs v. Brown (21 Ala. 487) was not antended 
' to establish the doctrine, that a court of equity, in all cases where 
the surviving partner has disposed of the real estate of the firm, how- 
ever unfair, inequitable, or unauthorized such disposition might be, 
would compel the heirs to convey: such a doctrine cannot obtain in 
equity. 

6. If the surviving partner dispose of the real estate of the firm for a 
grossly inadequate consideration, and under such circumstances as 
were well calculated to cause it to be sold for an almost nominal sum, 
equity will not lend its aid to perfect such a sale; especially, when 
its action is invoked by one whose conduct contributed, in all proba- 
bility, to bring about the sacrifice. 

7. The surviving partner having executed a mortgage, in his own name 
only, on real estate belonging to the firm, to secure the payment of 
notes which he had executed in the name of the firm as surviving 
partner, but which created no obligation as against the firm, the 
land was subsequently sold under judgments, older than the mort- 
gage, which had been rendered against him as surviving partner, 
‘and was purchased by one of the plaintiffs, who thereupon entered 
upon the land, and was in possession at the time of the sale under 
the mortgage, at which sale the land, though worth $8000, brought 
only $250; the first purchaser, having bought the interest of the 
second, and compromised with the administrator of the deceased 
partner, filed his bill in equity against the heirs to obtain a divesti- 
ture of their legal title: Held, that the court should not lend its 
aid to perfect such a sale, nor disturb the legal title of the heirs. 


PLEADING AND PRACTICE AT LAW. 


1. When application is made for a continuance on account of absent wit- 
nesses, the court, in the exercise of its discretion, may require the 
other party to admit the truth of the facts propesed to be proved by 
the absent witnesses, or, merely that those witnesses, if present, 
would swear to those facts; but an admission that the absent wit- 
nesses would swear to those facts is not an admission of their absolute 
truth —Starr v. The State, 


2, When an administrator refuses to plead the statute of limitationg, the . 


distributees of the estate cannot, on motion, be made parties to the 
cause for the purpose of putting in that plea.—Ea parte Perryman 
and Wife, 

8. Arule which has become settled law is binding on the courts, and 
should be followed.—Martin’s Executrix v. Martin, 


_ 4, In declaring (under the Code) against a person for neglecting to use 


due diligence in the collection of a judgment, out of the proceeds of 
which, when collected, he had promised in writing to pay a specified 
amount, it is not necessary to aver in what respect he had failed to 
use due diligence: an allegation that “he has failed and omitted’to 
do so from mere neglect,” is sufficient.—Gliddon v. McKinstry, 

5. A plea, averring that plaintiff was not, at the commencement of the 
suit, the legal owner of the note sued on, only puts in issue the gen- 
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PLEADING AND PRACTICE AT LAW—continvep. 
uineness of the endorsement, and must be verified by affidavit.—Agee 
& Agee v. Medlock, 

6. In assumpsit by the endorsee of a promissory note, the fact that plain- 
tiff is not the owner of the note is not a good defence under the gen- 
eral issue. 281 

7. When issue is joined on several pleas, one of which presents an imma- 
terial issue, if the evidence sustains that plea, the defendant is not 
entitled to a general verdict. 281 

8. In detinue for a slave, the plea of a former judgment in favor of the de- 
fendant is nothing more, in effect, than that the title to the slave 
was in the defendant at a day certain before the commencement of 
the suit ; it is, therefore, defective on demurrer.—-Wittick v. Traun, 317 

9. The court has a discretion, under the Code, to allow an amendment of 
the complaint by the addition of another count, even after the jury 
has been instructed.—Prater v. Miller, 820 

10. A chancery suit for the abatement of a livery stable as a nuisance 
was referred to arbitration by order of the court, and it was ordered 
that complainant’s bill should be dismissed if she did not comply 
with the conditions of the award by the next term of the court. The 
arbitrators having awarded an exchange of lots between the parties, 
and the payment by complainant of the estimated difference in the 
value of the lots, and the complainant having failed to comply with 
the award, her bill was afterwards dismissed: Held, that the award 
was not final until the parties had performed, or offered to perform, 
the acts required to be done by them respectively; and therefore, a 
plea to an action on the injunction bond must aver performance, or 
a readiness to perform, on the part of the pleader.—Jessee v. Cater, 361 

11. When a policy of insurance is assigned after a loss has accrued, the 
assignee may maintain an action on it in his own name, either under ° 
the act of 1828 (Clay’s Digest, p. 383), or under the Code (§ 2129), 
although it contains the usual stipulation against assignment.— 
Perry v. Merchants’ Ins. Co. 855 

12. A plea in abatement of matters de hors the record is fatally defective 
on demurrer, if not verified by affidavit.—-Hall and Wife v. Wallace, 488 

18. In trespass to try titles, the pendency of another action between the 
parties for the same premises is not good matter for a plea in abate- 
ment. 428 

14. When an action is brought by summons and complaint (under the 
Code) on a promissory note and an open account for work and labor 
done, it is error to render judgment final by default, for the aggre- 
gate amount of the sums claimed, without the intervention of a jury 
or the execution of a writ of inquiry.—Beville v. Reese, 451 

15. When time is laid under a videlicet, the pleader is not required to 
prove it as alleged, and therefore, when the time of killing an estray 
is thus laid, although the time specified is within twelve months after 
the alleged straying, it is not a sufficient averment that it was within 
the twelve months.—Simpson v. Talbot, 469 

16. When application is made for a continuance to enable plaintiff to re- 

take the deposition of a witness, (who had stated, through inadver- 
tence on his part or that of the commissioner, that another material 
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PLEADING AND PRACTICE AT LAW—conrrnvep. 


witness for plaintiff was interested as a partner with him,) thecourt 

may, in its discretion, continue the cause unless the defendant will 

consent that the other witness may testify; and if the defendant 

elects to let him be examined, and the witness swears that he is not 

interested, in which statement he is sustained by the testimony of 

his confidential clerk, there is no error in his admission.—Jewell-v. 

Center & Co., 498 
17. When a party reads in evidence to the jury a deposition taken by his 

adversary, which the latter declined to offer, he thereby makes: it 

his testimony, and it does not lie with him to say that any portion 

of it is illegal or incompetent. 498 
18. If a party introduces and examines in chief a witness who has an in- 

terest adverse to him, he thereby waives all objection to his incom- 

petency from interest, and confers on his adversary the right to 

examine the witness fully as to his knowledge touching any and all 

facts material to the case.--Kelly v. Brooks, 523 
19. An appearance by the defendant merely for the purpose of moving to 

set aside the service of the writ, is not a waiver of any defect or ir- 

- regularity in the service; but if, after such an appearance, he takes _ 
any action in relation to the case which recognizes it as in court, 
disconnected from the motion, whether the motion is then pending 
or not, this is a waiver of the defect or irregularity.---Lampley. v. 
Beavers, 584 

20. On a trial of the right of property, the claimant having applied for a 
continuance, it was shown that, at the last term, the cause had been 
continued by him on the payment of all costs, and that he had failed 
to comply with that order, although with fall knowledge of it; and 
his attorney being then in court, and refusing to comply with said 
order, or to show cause against it, the court refused the continuance, 
and would not put the plaintiff on the admission of the facts which 
the claimant stated his absent witness would prove, but informed the 
claimant that he should not be permitted to defend the suit, unless 
the costs were paid, or cause shown why they should not be paid; 
and on the claimant’s continued refusal to pay the costs, or to show 
cause, the vourt would not permit him, on the trial, to offer evidence 
to show title in himself to the property, and confined him to evidence 
merely of its value: Held, that the action of the court was erro- 
neous ; and the judgment was therefore reversed, and the cause re- 

_manded.---Montgomery & Wetumpka Plank Road Co. v. Persse, 
Taylor & Co., 636 

21. In declaring on a judgment rendered by a justice of the peace in 
another State, the declaration is fatally defective on demurrer, if 
it does not affirmatively show that the justice had jurisdiction by 
force of a local statute.—Ellis, use &c., v. White, 540 

22. On motion to supply a lost record, the proper practice is as follows: 

The notice of the motion must specify when the motion will be made, 

and must contain a copy of that which the plaintiff will move the 
court to enroll as the substance of the lost record; and the defend- 
ant must have reasonable personal service of the notice, and of the 
affidavits by which it will be supported, which affidavits may be 
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26. 


27. 


30. 


81. 


controverted by counter affidavits. If the court, on hearing the affi- 
davits, is fully satisfied of the correctness of the proposed substitute, 
it will order the same to stand enrolled as the original lost record. 
Adkinson et a/. v. Keel, use &c., 551 


. The appearance of the defendant, and the withdrawal of his plea, are 


a waiver of any defect in the service of process, and an admission of 
the legal liability charged in the declaration.—Kennedy & Merritt v. 
Young, 568 


. In assumpsit on a promissory note, if the defendant, after appearance, 


withdraws his plea, the court may render judgment for the amount 
of the note and interest thereon, without regard to the amount of 
damages laid in the declaration. 568 


. To charge the separate estate of a married woman, under the act of 


1850 (Pamph. Acts 1849-50, p. 65), with ‘‘ articles of family supply,” 
the declaration must allege that she holds her separate estate either 
under the act of 1850, or that of 1848, to which it is an amendment; 
an averment, that she has a separate estate ‘‘ which came to her af- 
ter the first day of March, 1848,” is not sufficient.—Cunningham v. 
Fontaine, 644 
If the husband dies before suit brought, the right of action survives 
against the wife, for articles of family supply under the act of 1850. 644 
When a scire facias to revive a suit is issued against several execu- 
tors, and executed on all save one, there is no discontinuance in pro- 
ceeding without him, if the record does not show that he ever quali- 
fied ; and if the record shows that he died several terms before the 
trial was had, and that the cause was afterwards treated by all the 
parties as regularly in court, the irregularity (if any) is cured, and 
cannot avail on error—Sherrod’s Ex’rs v. Hampton, 652 


. In case, to recover damages for the loss of a slave who was killed 


while working on defendant’s house, if the declaration avers fraudu- 
lent concealment by defendant of the dangerous condition of the 
house, and also fraudulent representations that it was safe, it is not 
demurrable for duplicity, but the latter averment may be stricken 
eut as surplusage.—Perry v. Marsh, 659 


. If the concealment of the danger by the employer amounts to a breach 


of duty sufficient to support an action on the case for damages, an 
additional averment of fraudulent intent may be stricken out as sur- 
plusage. 659 
In an action on a guaranty, where notice of acceptance is necessary 
to charge the guarantor, notice must be averred in the declaration ; 
but the general allegation (‘‘of all which aforesaid premises the 
said defendant,” &c., “‘then and there had notice”), when the de- 
claration states facts on which it can operate, is sufficient.--Fay v. Hall, 704 
The declaration must also aver the terms of the credit given to the 
principal debtor, and his failure to pay. 704 


PLEADING AND PRACTICE IN CHANCERY. 
1. On an application to the Supreme Court for a prohibition, or other rem- 


edial writ, to vacate certain orders of the Chancery Court, in the ap- 
pointment of a receiver and the imprisonment of the petitioner for 
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PLEADING AND PRACTICE IN CHANCERY—continvep. 
contempt of court, in refusing to pay over certain moneys in his hands, 
the bill will not be examined and construed with the same degree of 
strictness as to technical accuracy as on demurrer: if it shows that the 
court had jurisdiction of the parties and the subject-matter, although 
defective in some matter which might be supplied by amendment, it 
will be held sufficient, and a prohibition will not be awarded.—Hz 
parte Walker, 

2. Therefore, in this case, a prohibition was refused, because, it was held, 
the bill was sufficient to give the court jurisdiction, being filed against 
a trustee, by persons who showed an interest in the trust fund, to pre- 
vent its waste and misapplication. 

8, The appointment of a receiver is a matter of discretion with the chancel- 
lor ; and where a bill is filed by the creditors of an estate, against a 
person who has obtained possession of funds belonging to it by repre- 
senting himself to be the executor, and who is alleged to be insolvent, 
a receiver is properly appointed. 

4. A chancellor has power under the Code (§§ 561, 3008, 8009, 8010, 3011) 
to issue an attachment for contempt of court, against any party to a 
cause who refuses obedience to his orders. 

5, Where the refractory party is in court, and has personal notice of the 
order with which he refuses to comply, it is not necessary that he 
should be served with a writ of execution of the decretal order, nor 
with notice that a motion will be made for an attachment against him. 

6. It is not a valid objection to the order for the issue of an attachment, 
that it directs the imprisonment of the refractory party until he com- 
plies with the violated decree, directing him to pay over certain mo- 
neys in his hands to a receiver, and also gives bond to appear at the 
next term of the court and answer for his contempt. 

7. Nor can the defendant claim, as a matter of right, that he should be 
allowed to give bond for the forthcoming of the money in his hands 
before the order for an attachment is made : that is a matter to be ad- 
dressed to the sound discretion of the chancellor, who may order the 
attachment without it. 

8. A bill filed by a married woman against several execution creditors of 
her husband, seeking to enjoin the sale of her separate property under 
their executions, and to reform, if necessary, the deeds under which 
she claims, is not multifarious.—Bridges & Co. v. Phillips, 

9. Where slaves are partly purchased and paid for with the money of the 
husband, and a bill of sale taken to himself as trustee of his wife, he 
has such an interest in them as may be subjected to the payment of his 
debts; but his creditors must file a bill for this purpose, to ascertain 
and separate his interest from that of his wife. 

10. Where the bill alleges a gift of slaves to complainant “ to her separate 
use for life, with remainder to her children,’ while the proof shows 
a gift “to her and the heirs of her body, free from the control of her 
husband,” the variance between the allegata and probdata is fatal.— 
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Crabb’s Adm’r y. Thomas, 212 


11. Two foreclosure suits, pending in the. same court, were consolidated 
by consent of counsel, and the second bill agreed to be taken as an an- 
swer and cross bill to the, first; the first complainant admitted the 
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PLEADING AND PRACTICE IN CHANCERY—conrinvep. 
validity of the second’s mortgage, while the second alleged, on infor- 
mation and belief, that the first mortgage was intended to hinder and 
delay ereditors, and that the debts secured by it were fictitious: Held, 
that it was incumbent on the first complainant, as against the second, 
to prove the existence and bona fides of the debt which constituted 
the consideration of his mortgage; and that the evidence in the case 
was not sufficient to prove that the notes which he paid had been giy- 
en in renewal of those embraced in the mortgage, although the mort- 
gage provided for the renewal of the secured notes.—De Vendal v. 
Malone’s Executors, 272 

12. The want of registration of a mortgage ean only avail in favor of a 
subsequent mortgagee, who purchased, bona fide, in ignorance of it; 
and if he sets up that defence, he must deny notice, whether charged 
in the bill or not. 272 

18. When complainant has several times examined a defendant as a wit- 

ness (once in chief, and twice on cross interrogatories) without raising 
any objection to his competency on the ground of interest, he cannot 
spring that objection for the first time on the hearing. 272 

14, The surviving brothers and sisters of a deceased infant may recover, 
in equity, a legacy bequeathed to them jointly with him, without ad- 
ministration on his estate, when there are no debts against it.—Van- 
zant.v. Morris, 285 

16. When the trustee alleges in his answer that the assignor, with full 
knowledge of all the facts, assented to his settlement of a debt by ta- 
king lands in satisfaction of it, this is matter in avoidance, which re- 
quires evidence aliunde to sustain it —Royall’s Adm’r v. McKenzie, 363 

16. When the order of reference directs the master to take an account of 
the expenses of executing the trust, and to ascertain what would be a 
reasonable compensation to the trustee, should the court decree com- 
pensation; and the master reports, as a reasonable compensation, a 
certain per cent. on the amount of the available assets, which are also’ 
ascertained and reported under another part of the reference, the re- 
port conforms to the reference. 863 

17. If the bill alleges that complainant was a bona fide creditor at the 
time his judgment was confessed, and an exemplification of the re- 
cord of the judgment is exhibited showing that it was founded on 9 
note bearing date anterior to the defendant’s purchase, the allega- 
tion is sufficient, without setting out the particulars of the consider- 
ation of the note.—Couthway v. Berghaus, 898 

18. When the purchaser does not deny the existence of the indebtedness 
on'which the judgment was confessed, but professes ignorance of it, 
and avers that he had offered to pay the amount of the judgment 
and retain the land, proof by one witness of his confession ‘‘that he’ 
had satisfied himself that the judgment was good, and that the 
right to redeem under it existed,” is sufficient. 893 

19. The Chancery Court is the general guardian of all infants within its 
jurisdiction, and has authority, by virtue of its general powers, to 
protect their rights, when defendants in that court, by the appoint- 
meat of a guardian ad litem.—Preston v. Dunn, 507 

20. The improper exercise of this power may be reviewed on error, but’ 
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PLEADING AND PRACTICE IN CHANCERY—continvep. 


80. 


the act itself is not void ; and the decree rendered cannot be collat« 
efally attacked by the infant for want of jurisdiction, although the 
appointment was made without service of process. 507 
When an infant defendant to a bill of revivor is described'as the 
deceased defendant’s ‘‘only infant son whose name is unknown,” 
the decree rendered against him is not void for uncertainty, and 
cannot be collaterally impeached ; especially when the infant, by 
his subsequent bill to redeem lands sold under the decree, shows 
that he is the person against whom the bill of revivor was filed. 507 


. Asole plaintiff-in chancery may, after answer filed, but before any 


order or decree taken, dismiss his bill at his own costs without preja- 
dice. (But note, that thisis now changed by the 28th Rule of 
Chancery Practice, which took efiect on the first day of November, 
1854.—Rerr.)—Howard v. Bugbee, 548 


. A bill for the rescission of a contract of sale alleged that the vendor 


sold and conveyed to two of the complainants, while the deed, which 
was made an exhibit to the bill, conveyed the lands to one of the 
complainants only: Held no material variance, as the defendant 
could not have been taken by surprise.—Lanier et al. v. Hill et al., 554 


. On a bill filed by a vendee for the rescission of a contract, alleging 


a fraudulent misrepresentation of a material fact by the vendor, if 
the evidencejshows an honest mistake only, the intent being imma- 
terial, the variance between the a//egata and probdata is not fatal; 
and relief will be granted on proof of the mistake 654 


. If one of several joint makers of a note, given for the purchase 


money of land, promises a third person that he will pay it if the 
latter purchases it, and the latter takes the note on the faith of that 
promise, the promisor may, notwithstanding his promise, join with 
the other makers of the note in a bill for the rescission of the con- 
tract of sale; but he will not be entitled to any relief against the 
holder who purchased ou the faith of his promise. 554 


. When a bill in equity is filed, under the attachment law of 1846, 


against a debtor who is alleged to be a non-resident, the defendant 
cannot deny his non-residence.——-Bank of St. Marys, Winter, et al. ¥. 
St. John, Powers & Co., and Henley, 566 


. If the defendant, after an irregular decree pro confesso has been 


entered against him, appears by solicitor, and makes motions in the 
cause, without objecting to the irregularities in the decree, he will 
be held to have waived them, and cannot take advantage of them on 
error 566 


. A decree pro confesso will not be set aside to allow a plea to be 


filed. 566 
When a cause is submitted at a regular term of the court, and held 
under advisement until vacation on request of defendant’s solicitor, 
the defendant cannot complain on error that the chancellor render- 
ed his decree in vacation. F 566 
When a firm is conducted under the individual name of one of the 
partners, the others, although they have given public notice of their 
interest in the firm, and are active managing members, are dormant 
partners, and as such not necessary parties to a bill filed by the 
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PLEADING AND PRACTICE IN CHANCERY—conrtinurep. - eat 
principal partner to enforce the payment of a firm debt from a debt- 
or who contracted in ignorance of the dormant partners. (Gonp- 
THwalITeE, J., dissenting.) 566 

81. When a bill is dismissed without prejudice, the effect of the reserva+ 
tion is, to prevent the decree from constituting a bar to another bill 
brought upon the same title ; but it by no means compromits the 
court as @ judicial determination in favor of that title.—Lang’s 
Heirs v. Waring, - . 625 

82. A cross bill cannot be sustained when the original bill is without 
equity, nor when it is inconsistent with the answer.—Dill et al. y, 
Shahan, 694 


PRESUMPTIONS. 
1. The common law is presumed to exist in our sister States, in the ab- 
sence of an averment to the contrary.—Ellis, use &., v. White, § 540 


. 


PRINCIPAL AND AGENT. 
See AcEncy. 


PRINCIPAL AND SURETY. 
See Sureties. 


PROHIBITION. 

1, On an application to the Supreme Court for a prohibition, or other 
remedial writ, to vacate certain orders of the Chancery Court, in 
the appointment of a receiver and the imprisonment of the peti- 
tioner for contempt of court, in refusing to pay over to the receiver 
certain moneys in his hands, the bill will not be examined and con- 
strued with the same degree of strictness as to technical accuracy 
as on demurrer : if it shows that the court had jurisdiction of the 
parties and the subject-matter, although defective in some matter 
which might be supplied by amendment, it will be held sufficient, 
and a prohibition will not be awarded.—Ezx parte Walker, 81 

2. Therefore, in this case, a prohibition was refused, because, it was held, 
the bill was sufficient to give the court jurisdiction, being filed 
against a trustee, by persons who showed an interest in the trust 
fand, to prevent its waste and misapplication. 81 


PROMISSORY NOTES. 

1. A plea, averring that plaintiff was not, at the commencement of the 
suit, the legal owner of the note sued on, only puts in issue the gen- 
uineness of the endorsement, and must be verified by affidavit.— 


Agee & Agee v. Medlock, 281 
2. The holder of a note endorsed in blank may fill it up with any name 
he pleases. 281 


8. In assumpsit by the endorsee of a promissory note, the fact that 
plaintiff is not the owner of the note is not a good defence under the 
general issue. 281 

4. Where several notes, taken for the purchase money of land, are as- 
signed at different times, the assignment of each note is, pro tanto, 
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PROMISSORY NOTES—continvep. 

an assignment of the vendor’s lien, unless expressly waived, and 

the liens of the several assignees are to be preferred according to 

the priority of their assignments, without reference to the maturity 

of the notes.—Griggsby v. Hair, 827 
5: Delivery by the surviving partner, of a note then assets of the firm, 

which had been endorsed in the name of the firm by the deceased 

partner in his life-time, is not sufficient to pass the legal title to the 

purchaser.—Glasscock v. Smith, 474 
6. An.endorsee who acquires a note after maturity takes it subject to all 

defences existing in favor of the maker as against the payee or other 

party for whose accommodation it was made. 474 
7, When the vendee makes out a case which entitles him toa rescission 

of the contract, the collection of the purchase money will be enjoin- 

ed, without regard to the solvency of the vendor; and the samerule 

obtains against an assignee of the vendor, unless the notes were 

mercantile and passed in the course of trade to a bona fide holder. 

—Lanier v. Hill, 554 
8. If one of several joint makers of a note, given for the purchase money 

of land, promises a third person that he will pay it if the latter 

purchases it, and the latter takes the note on the faith of that prom- 

ise, the promisor may, notwithstanding his promise, join with the 

other makers of the note ina bill for the rescission of the contract of 

sale; but he will not be entitled to any relief against the holder 

who purchased on the faith of his promise. 554 
9. In assumpsit on a promissory note, ifthe defendant, after appearance, 

withdraws his plea, the court may render judgment for the amount 

of the note and interest thereon, without regard to the amount of 

damages laid in the declaration—Kennedy &.Merritt v. Young, 563 


RAILROADS. 
1. The act of 1852 (Pamph. Acts 1851-2, p. 45), ** to regulate and define 
the liability of railroad companies,’ does not conflict with the act 
of 1850 (Pamph. Acts 1849-50, p. 17) granting the right of way 
through Jackson county to the Nashville and Chattanooga Railroad 
Company.—-Nash. & Chat. R. R. Co. v. Peacock, 229 
2. To entitle the plaintiff to a recovery against a railroad company under 
the act of 1852, it is only necessary for him to prove property in the 
stock or cattle killed, their value, and that they were killed by the 


defendant’s cars or locomotives. 229 
8. Whether any degree of care and diligence on the part of the defendant 
will excuse it, guere ? 229 


4. That the cattle were killed while roaming on lands which did not be- 
»» long to their owner, is no defence to the action, as the doctrine of 
the common law in relation to damage feasant has never been 

ve adopted in this State. 229 
5. A proceeding by notice and motion, on the part of a railroad company, 
against a delinquent stockholder, is a suit within the meaning of 
section 2398 of the Code; and security for the costs must be given 
when the notice is placed in the hands of the sheriff to be served.—- 

Ala. & Teun. River R. R. Co. v. Harris, 232 
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RECEIVER. 

1. The appointment of a receiver is a matter of discretion with the chan- 
cellor; and where a bill is filed by the creditors of an estate, against 
@ person who has obtained possession of funds beolnging to it by 
representing himself to be the executor, and who is alleged to be 
insolvent, a receiver is properly appointed—E2 parte Walker, 


REDEMPTION OF REAL ESTATE. 


1. A judgment creditor by confession (if bona fide) is entitled to redeem 
real estate sold under mortgage or execution under the act of 1842; 
but the purchaser may, at his peril, compel a resort to equity to 
establish the bona fides of the debt.—Couthway v. Berghaus, 

2. If the bill alleges that complainant was a bona fide creditor at the 
time his judgment was confessed, and an exemplification of the re- 
cord of the judgment is exhibited showing that it was founded on a 
note bearing date anterior to the defendant’s purchase, the allega- 
tion is sufficient, without setting out the particulars of the consid- 
eration of the note. 

8. If the judgment was confessed before the expiration of the time al- 
lowed for redemption, though after the sale, the creditor may re- 
deem. 

4. When the purchaser does not deny the existence of the indebtedness 
on which judgment was confessed, but professes ignorance of it, and 
avers that he had offered to pay the amount of the judgment and 
retain the land, proof by one witness of his confession “ that he 
had satisfied himself that the judgment was good, and that the 
right to redeem under it existed,” is sufficient. 

5. Although an agent to make a tender cannot delegate his authority to 
another, yet he may make the tender by letter sent by the hands of 
another. 

6. lf the purchaser only objects to the amount tendered, and declares 
that he is not satisfied that the complainant is a bona fide creditor, 
he cannot afterwards raise an objection to the authority of the per- 
son through whom the tender was made, nor to the fact. that the 
money was tendered in bank notes. 

7. Where the legal title is in a naked trustee, who has no interest what- 
ever in the land and is a non-resident, while the cestui gue trist, 
who can control the title, is in possession, and in perception of the 
rents and profits, the tender may be made to the latter. 

8. The purchaser has not six months within which to make his election, 
but must make it within a reasonable time, and must notify the 
creditor of his election and tender a compliance: merely saying that 
he will pay the sum bid and retain the land, without offering to pay 
or securing the payment, amounts to nothing. 

9. If the purchaser has extinguished a prior incumbrance on thé land, 

he should be allowed the amount paid by him, with interest. 


RETAILING SPIRITUOUS LIQUORS. 
See Criminat Law, 18, 19, 24, 25, 26. 
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SET-OFF. 
1. Unliquidated damages, sounding in tort, are not the subject of a set-off, 
‘either at law or in equity.—Pulliam v, Owen & Russell, 492 
SHERIFFS. 


1. When a sheriff takes a bond from his deputy, conditioned for the faith- 
‘ful discharge of his duties, he is not required to notify the sureties 
of the deputy’s default before bringing suit on the bond; and there- 
fore, in a suit on their bond, evidence of the deputy’s ability to pay 
at the time of his leaving the State, and afterwards, is not admissi- 
ble evidence for the sureties.— McGehee v. Gewin, 176 
2. If the sheriff pays to the plaintiff the amount of an execution then in 
force in his deputy’s hands, and the deputy afterwards collects it 
from the defendant in execution, his sureties are liable on their bond 
if he fails to account for it, as no one but the defendant in execution 
ean take advantage of the payment by the sheriff. 176 
3. The deputy having ‘‘ proposed to pay” the money collected by him to 
his principal, the latter ‘‘ told him he would see the persons it was 
going to, and that he could pay it tothem”: Held, that this did not 
- amount te a legal tender of the money to the principal, but was a 
direction to pay it to the persons entitled to receive it; and on his 
failure to do this, in consequence of which the principal was com- 
pelled to pay it, the sureties of the deputy were liable on their bond. 176 
4, The surety cannot discharge himself from liability on his bond by 
giving notice to the sheriff that he will no longer be bound for the 
deputy. 176 


SLAVES AND FREE PERSONS OF COLOR. 

1. Aslave’s confessions of guilt to his master, when elicited or influenced 
by the fear of phaishment or the hope of some benefit to be gained 
by making them, is not admissible evidence against him; and his 
subsequent repetition of them before the examining magistrate, if 
made in the presence of his master, is equally inadmissible, unless 
it is clearly shown that he was free from the least apprehension of 
punishment from his master as a consequence of his recantation. 
Wyatt v...The State, 9 

2, Therefore, in this case, the slave’s confessions to his master were ex- 
cluded, because the latter had said to him, “ Boy, these denials only 
make the matter worse ;” and the repetition of them before the ex- 
amining magistrate, in the presence of the master, was also ruled 
inadmissible, the justice having failed to caution him as to their 


effect. 9 
3. The statutory offence of mayhem (Code, § 3105) may be committed on 
a slave.—Eskridge v. The State, 30 


4. Although the master may use such means, and so much force, to any 
extent, as will be effectual to subdue his slave, yet he may not de- 
prive the slave of life or limb, unless impelled to such an act by ne- 
cessity. 30 

5. A person who believes that his property has been stolen by a slave, 
has no right, without process of law, to search the slave’s dwelling 

on the premises of his master.—Thompson v. The State, 
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SLAVES AND FREE PERSONS OF COLOR --continvep. t" 

6. A free person of color, whose mother was an inhabitant of Mobile when 
the territory was ceded by Spain to the United States, is included in 
the act of 1852 (Pamph. Acts 1851-2, p. 80), prohibiting the sale of 
spirituous liquors to free persons of color.—Lodano v. The State, 64 

7. A slave’s confession, madein the presence of his master and the 

plaintiff, that he has received from another slave stolen money be- 

longing to plaintiff, involves no charge against his master, and calls 

for no reply from him ; and therefore the master’s silence cannot be 

construed into an admission on his part of any of the facts to which 

the confession related.—Jelks v. McRae, 440 
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STATUTES, CONSTRUCTION OF. 


1. Although penal statutes are to be strictly construed, and cannot be 
extended by construction, yet they are not to be construed 80 strictly 
as to defeat the obvious intention of the Legislature.—Crosby v. 
Hawthorn, ‘221 

2. When a statute requires notice to be given, but does not specify the 
length of time, it will be construed to mean a reasonable time.—Bur- 4 
den v. Stein, 456 


SUMMARY JUDGMENTS. 


1. When a judgment, rendered against the sureties on a guardian’s bond, 
is paid in full by one of them, who then moves for a summary judg- 
ment against one of his co-sureties, the defendant cannot go behind 
the judgment and show that the guardian’s default, for which the . 
judgment was rendered, was not covered by their bond, but by a 
prior bond, to which he was no party, and on which the plaintiff was. © 
bound.—Waller v. Campbell, 644 

2. Nor will he be allowed to prove that the infant’s attorney informed 
plaintiff, before the latter paid the judgment, that the suit was 
brought by mistake on the wrong bond, and that unless the judgment 
was paid, another suit would be brought on the other bond; and 
that plaintiff, after being so informed, paid the judgment. 644 

8. If the judgment entry shows a verdict for the plaintiff in the motion 
on issue joined, this is equivalent to spreading all the facts recited 
in the motion on the record as proved. 544 

4. Under the Code (§ 2645) a surety, who has paid a judgment rendered 
on a guardian’s bond against himself and his two co-sureties, is enti- 
tled toa summary judgment, on motion, against one of his co-sureties, 
for one half the amount paid, when the other surety is insolvent, 
and the principal was dead before the judgment was rendered. 544 


SURETIES. 


1. It is a general rule, founded on principles of natural reason and jus- ‘ 
tice, that a surety, paying off a debt, shall stand in the place of the 
creditor, and have all the rights which the creditor had for the pur- 
pose of re-imbursing himself; but he can acquire no greater rights 
than the creditor had.—Houston v. Br. Bank at Huntsville, 250 

2. G. executed a deed of trust to secure the acceptors of two bills of ex- 

change, one of which, drawn by himself, and accepted for his accom- 
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SURETIES—continurp. 
modation, was negotiated and held by the Branch Bank at Huntsville, 
and the other, to which he was no party, but which was drawn, en- 
dorsed and accepted for his accommodation, negotiated and held by 
the Branch Bank at Decatur; th» debt to the latter Bank was ex- 
tended under the act of 1837; the bill delivered up to the drawer 
and cancelled, a new note executed by him, with the other endorser 
and’G., as sureties, and another deed thereupon executed by G, to 
secure the payment of this note: Held, that the payment of this 
note by the surety did not entitle him, under the equitable doctrine 
of subrogation, to share in the security afforded by the first deed. . 260 
8. When a judgment, rendered against the sureties on a guardian’s bond, 
is paid in full by one of them, who then moves for a summary judg- 
ment against one of his co-sureties, the defendant cannot go behind 
the judgment and show that the guardian’s default, for which the 
judgment was rendered, was not covered by their bond, but. by a 
prior bond, to which he was no party, and on which the plaintiff 
-. was bound.—Waller v. Campbell, 544 
4. Under the Code (9 2645) a surety, who has paid 4 judgment rendered 
on a.guardian’s bond against himself and his two co-sureties, is en- 
titled to a summary judgment, on motion, against one of his co- 
sureties, for one half the amount paid, when the other surety is 
insolvent, and the principal was dead before the judgment was ren- 
pered, 544 


TRESPASS TO TRY TITLES. 


1. In trespass to try titles, the plaintiff is entitled to recover damages 
for the rents accruing up to the time of the verdict, and therefore 
the judgment is conclusive that they were recovered ; and the fact 
that the action was against a tenant whose term expired before the 
rendition of the judgment, if his landlord was made a party, makes 
no difference.—Shumake v. Nelms’ Adm’r, 126 
2. After a recovery in trespass to try titles, trespass for the mesne profits 
accruing after the rendition of the judgment and before the execu- 
tion of the writ of possession, lies against the defendant in the first 
action, or against any one coming into possession under him; but if 
the tenant, in such case, comes into possession under an express 
promise to pay rent to the defendant, the plaintiff cannot maintain 
assumpsit for use and occnpation against him. 126 
8. A recovery in ejectment, or in trespass to try titles, is conclusive be- 
tween the parties and their privies, as to the title of the plaintiff’s 
lessor, in a subsequent action for the rents and profits. 126 
4. In trespass to try titles, the pendency of another action between the 
parties for the same premises is not good matter for a plea in abate- 
ment.—Hall and Wife v. Wallace, 488 
5. In trespass to try titles, a verdict finding that ‘‘the land belongs to 
the plaintiff” will be held sufficient, on error, under the liberal rules 
of intendment, to support a judgment in favor of plaintiff for dam- 
ages and costs, and the award of a writ of habere facias possessionem. 
Stephens v. Westwood, 716 
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TRESPASS TO TRY TITLES—continvep. 
6. If no claim or suggestion for improvements is made by the pleadings, 
(Clay’s Digest, p. 320, § 47,) the defendant cannot complain, on error, 
of the action of the court in refusing to allow him to offer evidence 
of the value of his improvements. 716 


TRIAL OF THE RIGHT OF PROPERTY. 


1. On a trial of the right of property in slaves, the claimant derived 
title under a bill of sale from the defendant in execution, which the 
plaintiff attacked for fraud ; and it was shown that the slaves had 
remained in the claimant’s possession for about four years from the 
date of the billof sale: Held, that the plaintiff might prove that 
the defendant in execution was decreed a bankrupt at the expira- 
tion of that time, and that the slaves were found in his possession a 
few months afterwards.—Snodgrass v. Branch Bank at Decatur, ¢ 16] 

2. The record of a judgment rendered against the defendant in execution 
after his sale to the claimant, is not admissible evidence, as against 
the claimant, to prove an indebtedness prior to its rendition. 16] 

8. On a trial of the right of property under the statute, the declaration 
of the person in whose possession the property was found, made at 
the time the attachment was levied on it, that it was brought to his 
house by the defenpant in attachment, is admissible evidence against 
the claimant.—Derrett v. Alexander, ; 265 

4. The death of an animal attached, before the trial of the claim ‘suit, 
does not affect the right of recovery, and evidence of it is therefore 
inadmissible. 265 

5. When two attachments, sued out between the same parties, are levied 
on the same property, and a claim interposed in each case by-the 
game person, 2 judgment in one case, finding the property subject 
to the execution, is conclusive evidence that it is also subject in the 
other. 265 

6. The payment by the claimant of the assessed value of the property in 
the first case, does not, of itself, sustain his claim in the second. 265 

7. If the property is found subject to the attachment, it is erroneous to 
render judgment in the claim suit against the sureties on the replevy 
bend; and where the case is removed by certiorari from a justice’s 
court, it is also erroneous to render judgment for the assessed val- 
ue of the property against the sureties on the certiorari bond. 265 

8. When the property is condemned in the Circuit Court, the proper 
practice is, to certify the judgment, with a procedendo, to the jus- 
tice, who thereupon issues execution ; if the defendant fails to de- 
liver the property, the failure being exdorsed on the claim bond, 
which is filed with the justice, execution issues against the principal 
and surety therein for the assessed value of tke property, if that 
value does not exceed the amount of the judgment and costs in the 
attachment suit, and if it exceeds that amount, then for the judg- 
ment and costs; but for the costs of the claim suit, on the trials be- 
fore the justice and in the Circuit Court, the latter court should 
render judgment against the claimant and his sureties on the cer- 
tiovari bond. 265 
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TROVER. 

1. Trover for the conversion of a stolen slave cannot be maintained 
against the thief before the institution of a prosecution against him 
for the felony.—Martin’s Executrix v. Martin, 201 


TRUSTEES AND CESTUIS QUE TRUST. 


1. When a bill in equity is filed to compel a settlement and account of an 
assignment, consisting principally of notes and accounts under twenty 
dollars against debtors who were residents of the district in which the 
trustee lived, the trustee, in the absence of all special cause, should be 
allowed twelve months from his acceptance of the trust for the col- 
lection of the debts, and should be charged with interest.on the avail- 
able assets from the expiration of that time.—Royall’s Adm’r v. Me- 


Kenzie, 868 
2. The trustee’s own note, when included in the assignment, should be 
charged as cash in his hands from the time it falls due. 368 


8. Where the assignor, after the lapse of a sufficient time for closing the 
assignment, agrees with the trustee that, on the latter confessing 
judgments in favor of certain preferred creditors, the balance shall 
stand oper for future adjustment, the trustee should nevertheless be 
charged with interest on that balance from that time. 863 
4; It is the duty of the trustee to use all necessary means, by action or 
otherwise, to realize the debts; if a debt is lost by his neglect of 
this duty, where the debtor had property sufficient to pay, he is per- 
sonally responsible for the loss, although he may have acted without 
any improper motive. 368 
5. When the trustee alleges in his answer that the assignor, with full 
knowledge of all the facts, assented to his settlement of a debt by 
taking lands in satisfaction ef it, this is matter in avoidance, which 
requires evidence aliunde to sustain it. 363 
6. If the trustee, without the sanction of the cestwis que trust, receives 
lands in settlement and satisfaction of the trust debts, equity will 
hold him responsible for whatever loss may ensue, and, if the ces- 
tuis que trust so elect, treat the lands as his own individual property. 363 
7. The trustee is not estopped from showing that the actual amount of 
any debt is less than that specified in the assignment, and he would 
only be accountable for the actual amount of it. 868 
8. If the deed confers no authority on the trustee to compromise the 
debts, he cannot compromise them without the consent of the bene- 
ficiaries. 863 
9. The trustee is chargeable with the amount of a debt, although the 
evidence is conflicting as to the debtor’s solvency, upon proof that 
he had had a settlement with the debtor, and had paid him in cash 
the:balance found in his favor. 863 
10. He is also chargeable with sents accruing under a lease included in 
the assignment, upon his own admission of the lease and proof of 
the lessee’s solvency. 368 
11. Also, with the value of articles of personal property embraced in the 
assignment, to which he is shown to have asserted title, although he 
denies that they ever came to his possession. ~- 868 
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TRUSTEES AND CESTUIS QUE TRUST—continvzp. 
12. A trustee, who, after accepting the trust, voluntarily permits hie 
co-trustee to take the entire management of it, and the possession 
and control of the trust property, is equally with him liable to ac- 
count : and on bill being filed against both for an account and set- 
tlement of the trust, he is an incompetent witness for his co-defen- 
dant to prove the insolvency of the debtors. 868 
18. lf the trustee buys up the secured debts at less than their nominal 
value, he is only entitled, on a settlement of the trust in equity, to 5. 
a credit for the amount actually paid by him. 368 
14, Where the legal title is in a naked trustee, who has no interest what- 
ever in the land and is a non-resident, while the cestui que trust, 
who can control the title, is in possession, and in perception of the 
rents and profits, the tender to redeem may be made to the latter. 
—Couthway v. Berghaus, 898 
15. The assignee of a title bond, who is notified at the time the transfer 
is made that one of the tracts of land embraced in the bond has been 
previously sold to another, and who afterwards takes to himself a 
conveyance for the entire tract, will be held in equity a trustee of 6. 
the legal title for the benefit of the prior purchaser.—Dickinson & 
Winn v. Any, 424 
16. Compensation, when applied to trustees, means but little (ifanything) 
more than a liberal indemnity.—-Gould v. Hays, 426 7. 


USURY. 

1. When the defendant is offered as a witness (under the statute) to sus- 
tain his plea of usury, he is not confined in his testimony to the note 
on which the suit is founded, but may detail the history of the 
whole transaction,—beginning with the original usurious contract, 
showing the payments on cancelled notes, the taking of new notes 8. 
for the balance, &c.—Swinney & Palmer v. Dorman, 438 

2. When money is borrowed by two jointly, but for the benefit of one, 
and a joint note given by them, on which they are both sued, either 
one is a competent witness under the statute to prove usury. 433 


VENDOR AND VENDEE. 

1. The fact that the vendor acted in bad faith, and attempted to repudi- 
ate his contract altogether, does not relieve the vendee from the pay- 
ment of interest, on a bill filed to enforce a vendor’s lien.—Cheek v. 
Waldrum and Wife, 162 

2. Where several notes, taken for the purchase money of land, are as- 
signed at different times, the assignment of each note is, pro tanto, | 1 
an assignment of the vendor's lien, unless expressly waived, and 
the liens of the several assignees are to be preferred according to 
the priority of their assignments, without reference to the maturity 
of the notes.—Griggsby v. Hair, $27 

8. An assignment of a note without recourse by the vendor, amounts to 1 
an abandonment of the lien: but whether or not the parties inten- 
ded to abandon the lien, is a matter of fact to be gathered from the 
evidence and the nature of the transaction. 827 

4. When a vendee holds only s bond for titles to be made on full pay- 
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VENDOR AND VENDEE—continvep. 
ment of the purchase money, a purchaser from him cannot be regar- 
ded in equity as a bona fide purchaser for valuable consideration 
without notice, although he saw in the vendee’s possession his notes 
for the purchase money ; the conditional bond is sufficient to charge 
the purchaser with notice of the vendor’s lien for the unpaid pur- 
chase money, and to put him on inquiry as to the facts.—Bradford 
v. Harper, 

§. If the vendor transfers to a stranger the notes given for the purchase 
money, and accepts for them a bill of exchange, his lien on the land 
is gone, and the vendee, on making full payment to the transferree, 
becomes entitled to an absolute conveyance ; but if the transferree 
was acting as agent of the vendee, or was jointly concerned with him 
in the purchase, and made the arrangement for their joint benefit, 
without an express promise on the part of the vendor to receive the 
bill of exchange in absolute payment of the notes, and thereby to 
abandon his lien, the land is still bound to the vendor for the pay- 
nent of the purchase money on the non-payment of the bill. 

6. Suspicion of fraud on the part of the defendant, coupled with gross 
-inadequacy of price, and the pressure of pecuniary embarrassment 
on the part of complainant, is sufficient to induce a court of equity 
to rescind a contract of sale.—Lester v. Mahan, 

7. In this case the contract was rescinded, upon proof that the complain- 
ant, who was in embarrassed circumstances, (his property levied on, 
and about to be sold under execution,) sold his farm to defendant, 
received part of the price in cash, and for the residue accepted a deed 
from defendant to a tract of land lying in Georgia, which complain- 
ant had never seen, and which was not worth more than one half the 
amount at which it was estimated in the transaction. 

8. The vendor cannot, after he has received full payment of the purchase 
money, resist a specific performance of his contract, on the applica- 
tion of the vendee’s assignee, on the ground that the vendee has com- 
mitted trespasses on his other lands, and is insolvent.—Pulliam v. 
Owen & Russell, 

9. A court of equity will not rescind a contract for the sale of lands, on 
account of a defect in the title, when a conveyance has been execu- 
ted and accepted, and there is no fraud or misrepresentation ; but 
where there is a misrepresentation of a material fact, which was 
believed and acted upon by the party seeking relief, it is immaterial, 
in the view of a court of equity, whether or not. the party making 
the statement knew it to be false.--Lanier v. Hill. 

10. On a bill filed by a vendee for the rescission of a contract, alleging 
a fraudulent misrepresentation of a material fact by the vendor, if 
the evidence shows an honest mistake only, the intent being imma- 
terial, the variance between the a//egata and probdata is not fatal, 
and relief will be granted on proof of the mistake. 

11. When the vendee makes out a case which entitles him to a rescission 
of the contract, the collection of the purchase money will be enjoin- 
ed, without regard to the solvency of the vendor; and the same rule 
obtains against an assignee of the vendor, unless the notes were 
mercantile and passed in the course of trade to a bona fide holder. 
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VENDOR AND VENDEE—continvep. 

12. If one of several joint makers of a note, given forjthe purchase money 
of land, promises a third person that he will pay it if the latter 
purchases it, and the latter takes the note on the faith of that prom- 
ise, the promisor may, notwithstanding his promise, join with the 
other makers of the note ina bill for the rescission of the contractof 
sale; but he will not be entitled to any relief against the holder 
who purchased on the faith of his promise. 554 


VENIRE FACIAS. 
1. A venire facias is not void for the want of the seal of office of the 
court from which it issues.— Powell v. The State, 21 


VERDICT. 

1. When issue is joined on several pleas, one of which presents an imma- 
terial issue, if the evidence sustains that plea, the defendant is not 
entitled to a general verdict.—Agee & Agee v. Medlock, 281 

2. In trespass to try titles, a verdict finding that ‘‘ the land belongs to 
the plaintiff” will be held sufficient, on error, under the liberal rules 
of intendment, to support a judgment in favor of plaintiff for dam- 
ages and costs, and the award of a writ of habere facias possessionem. 
Stephens v. Westwood, 716 


WARRANTY. 

1. The measure of damages for a breach of a warranty of title to a slave, 
which is afterwards recovered from the vendee in a suit of which the 
vendor had notice, is the value of the slave at the time of his pur- 
chase, with interest thereon, and the cost necessarily incurred by 
him in the suit brought against him to test the title, with interest 
thereon from the time of its payment.—Rowland’s Adm’rs v. Shelton, 217 


WATER WORKS OF MOBILE. 
1. Under the act of 1841 (Pamph. Acts, p. 5) giving the lessee of the “City 
Water-Works” of Mobile a writ of ad guod damnum to ascertain the 
damage caused to riparian proprietors by his diversion of the water 
from Three-Mile creek, the writ may be sued out as well after as 
before the erection of the water-works, and against any one or more 
of the riparian proprietors.—Burden y. Stein, 455 
2. If the writ commands the sheriff to make his return thereon, with the 
proceedings had under it, ‘‘ within ten days from the date of the 
writ,” it is a sufficient compliance with the requisition of the statute 
that the jury shall be summoned to view the premises “ at a time 
not exceeding ten days from the issuing of the writ,” although it 
specifies no day for the summoning of the jury. 455 
8. This act was designed not merely to give a remedy for the present in- 
jury sustained by the proprietor, but to settle and fix compensation 
adequate to the injury occasioned by the continuous diversion of the 
water. Therefore, if the writ commands the jury to ascertain the 
amount of damage which the defendant “ sustains or may sustain,” 
and the verdict is that he “sustains no damage,” this is a substan- 
tial compliance with the statute. 
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WATER WORKS OF MOBILE—continuep. 

4. If the defendant was present, and objected to the action of the jury 
‘* because he was not duly notified of the time when the jury was.to 
assemble,” this objection cannot avail, on error or appeal, unless he 
affirmatively shows that the notice given him was too short to enable 
him to prepare for the protection of his interest. 

5. The effect of a decision under this act, when the verdict of the jury is 
that the defendant sustains no damage, is to vest in the lessee the 
“absolute right to the land, water, privilege, or right condemned by 
the jury”; and therefore it is not erroneous to render judgment that 
the lessee ‘‘is entitled to the use of the waters of said creek, for and 
during their continuance, without any compensation for damages 
therefor to said defendant.” 

6. The defendant in the writ can only be taxed, under the statute, with 
the costs of the appeal and the attendance of witnesses; but if the 
court renders judgment against him for the costs of the whole pro- 
ceeding, and he takes an appeal to the Supreme Court, the proper 
amendment will there be made at his costs, 





WILLS. 


1. A bequest to A “and his children,” when A has no children either at 
the time the will is made, or when it tdkes effect by the testator’s 
death, vests the absolute property in A; but where there is a specific 
bequest of slaves, with the addition of these words, to each one of the 
testator’s children, some of whom are unmarried at the time the will 
is made and also at the testator’s death, while others are married 
and have children living, and the vesting in possession is postponed 
until a future uncertain period, (as the death or marriage of the 
widow,) the children living when the property falls into possession 
take jointly with their parent.—Vanzant v. Morris, 


WITNESS. 


1. To authorize a witness to testify to the general character of a person 
in respect to his habits, he should first state that he is acquainted 
with that person’s general character in the particular to which he 
deposes ; but if his testimony shows that fact, whether brought out 
on preliminary examination or examination in chief, it will be suffi- 
cient.—Elam v. The State, 

2. A person who removed into the neighborhood of an impeached witness, 
about the time the latter left, is competent to testify to his general 
reputation in that neighborhood at that time.—Martin v. Martin, 

8. A witness may testify to the general character of an impeached wit- 
ness for truth and veracity, both from his own knowledge and from 
what he has heard from other persons; and he may state that it is 
“very unfavorable.” 

4. When complainant has several times examined a defendant as a wit- 
ness (once in chief, and twice on cross interrogatories) without raising 
any objection to his competency on the ground of interest, he cannot 
spring that objection for the first time on the hearing.—DeVendal v. 
Malone’s Executors, 

5. When a witness testifies, on his voir dire, that he was a partner of the 
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WITNESS—conrinvep. oo 
firm which is shown by other evidence to have been defendant’s ven- | 
dor of the goods in suit, he may testify to the further fact that said 
firm was also plaintiff’s vendor, thus balancing his interest, and re- 
storing his competency.—Tarleton & Pollard v. Johnson, 800 

6. When the vendee files a bill to compel a conveyance, and to enjoin the 
vendor’s action at law to recover possession of the land, the tenant in 
possession, being directly interested in perpetuating the injunction, 
is not a competent witness for the complainant —Bradford v. Harper, 337 

7. A trustee, who, after accepting the trust, voluntarily permits his co- 
trustee to take the management of it, and the possession and control 
of the trust property, is equally with him liable to account; and on 
bill being filed against both for an account and settlement of the 
trust, he is an incompetent witness for his co-defendant to prove the 
insolvency of the debtors.—Royall’s Adm’r v. McKenzie, 868 

8. When money is borrowed by two jointly, but for the benefit of one, 
and a joint note given by them, on which they are both sued, either 

‘\\ one is a competent witness under the statute to prove usury.--Swin- 
ney & Palmer v. Dorman, 483 

9. When a party reads in evidence to the jury a deposition taken by his 
adversary, which the latter declined to offer, he thereby makes it 
his testimony, and it does not lie with him to say that any portion 
of it is illegal or incompetent.—Jewell v. Center & Co., 498 

10. If party introduces and examines in chief a witness who has an in- 
terest adverse to him, he thereby waives all objection to his incom- 





———.. 


petency from interest, and confers on his adversary the right to 
examine the witness fully as to his knowledge touching any and all 
facts material to the case.--Kelly v. Brooks, 528 








